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Objectives
This presentation will introduce you to key deal 
milestones and terms. You will also learn some 
practical tips to use when representing health care 
clients in a transaction. Health care transactions 
have unique regulatory considerations that we 
will review at a high level. 
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Deal Phases
� Pre-deal strategy
� Confidentiality agreement and LOI/term sheet
� Due diligence
� Negotiations
� Formalizing the deal
� Closing
� Post-closing

Pre-deal Strategy
� Why are you considering a deal?
oBuyer:
üIncrease the service offerings to the community/patient base 

that you currently serve (new opportunity or growth 
opportunity)

oSeller:
üOpportunity to liquidate and realize a return on investment
üOperations challenges (e.g. increased regulation) 
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Finding a Partner
• Synergistic 
oCost savings to be realized
oExpand market presence
oComplimentary services

• Cultural Alignment
oPersonnel
oPolicy and procedure
oMission and vision

Non-disclosure Agreements
• Used to allow parties to talk openly without 

fear of proprietary or confidential information 
from being shared with outside parties
oOne way or reciprocal
oKeep the fact that a deal may occur private
oAllows the parties to get the information they need 

to assess whether a deal is viable and potentially 
under what structure
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Letter of Intent --- Purpose?  Useful?
• Establish structure and “blue print” for definitive documents 
• Determine purchase price, diligence period and closing date
• Nonbinding, except certain provisions (e.g., confidentiality)
• Exclusivity of negotiations (no shop; binding)

o Identify timeframe and scope
o Breakup fees

• Ensures that parties are on same page from the beginning

Due Diligence (aka find the needle in the haystack)

• Immediately identify all federal, state and local licenses, 
certificates, registrations, permits, accreditations, etc.
o Expiration dates; transferable?
o CHOW / CHOI?
o Collaborative approach with counsel, clients and agencies

• Certificate of Need
o Timely filings and notices
o Public hearings

• Attorney General (for NFPs)
• Conduct UCC lien search
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Due Diligence (aka find the needle in the haystack)

• Analyze target’s operations and compliance with laws (e.g., 
healthcare, environmental, tax, L&E, etc.)

• Stark & AKS regulatory diligence:
o Review all referral source arrangements (employment 

agreements, medical directorship, on-call contracts, 
professional service agreements, leases, non-monetary 
compensation arrangements, etc.)

o Review AP statement and cross reference contracts
o Identify an applicable exception for each arrangement with 

a physician and an IFM of a referring physician
o FMV backup

Due Diligence (aka find the needle in the haystack)

• Billing and coding audit
• CMS enrollment 

o Medicare and Medicaid agencies
o Location specific
o CHOW / CHOI?

• Commercial payer contracts --- assignable?
• Pending litigation or investigations
• Vendor contracts (equipment leases; maintenance contracts)

o Change of control provisions
o Assignment (notices vs. consent)
o Termination rights; payment
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Due Diligence (aka find the needle in the haystack)

• At the end of the diligence period, the company should be 
able to answer the following questions:
o Should we do the deal?
o Identify any deal breakers 

or additional pre-closing conditions 
(e.g., self-disclosure).

o Should there be a purchase price adjustment?
o Should reps, warranties and/or covenants be 

expanded?
o Should there be any special indemnity (not subject to 

a basket, cap or expiration)?

Deal Structure
• Assets vs. Stock vs. Merger
• Structure may depend on a number of factors including:

o Assets and liabilities
o Economics of the deal
o Assume provider numbers; successor liability 
o Tax considerations
o Required third party / governmental consents
o Seller’s corporate structure (e.g., county hospitals)
o CHOW avoidance
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Deal Terms and Negotiations
• Negotiate deal terms:

o Purchase price adjustments
o Accounts receivable
o Reps/Warranties and covenants
o Materiality and knowledge 

definitions and qualifiers
o Indemnification

ü Direct and third party claims
ü Caps and baskets (tipping vs. deductible)
ü Survivability (12 - 36 months, SOL, indefinite) 

o Holdbacks and escrows
o Restrictive covenants

The Purchase Agreement: Overview
• Regardless of the form of the transaction (stock, asset, merger) 

the seller wants certainty as to actual closure of the deal and its 
purchase price.

• Buyer wants assurance assets/company will be as represented 
following closing and recourse for misrepresentations.

• Five general parts: 
o Terms of the deal 
o Reps/warranties 
o Covenants 
o Conditions to closing
o Indemnification
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The Purchase Agreement: Terms of the 
Deal

• The purchase agreement begins with a description of:
o What is purchased: stock or assets
o What is paid: stock, debt assumption, cash 
o How much is paid: including any pre or post-closing 

adjustments.
• In asset purchase, buyer typically takes an expansive view of 

what it is purchasing.
o Medical Records – If a part of the transaction, particular 

care needs to be given to their transition.
• In asset purchase, also address which, if any, of seller’s 

liabilities/contracts will be assumed.  Buyer typically opens 
with position that it is assuming none of seller’s liabilities.

• Time and location of closing are also covered.

The Purchase Agreement: 
Representations and Warranties

• Reps/warranties are legally binding statements by the parties about 
themselves inducing one another to make a deal.

• Buyer’s: Limited, principally address ability to perform (fund) the 
transaction.

• Seller’s: Substantial, with three primary purposes:
o Disclosure: Buyer wants to know what it is paying for.  Assists in 

integration planning. Supports (or questions) valuation, which was 
based on limited information. 

o Condition Precedent: Facts buyer relies upon and must be continually 
true for closing.  If not, buyer may justifiably refuse to close or 
renegotiate price or other deal terms.  
ü Bring Down Certificate.

o Indemnification: if reps/warranties survive closing, they form basis for 
seeking indemnification from seller.
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The Purchase Agreement: Covenants
• Typically express agreements between buyer and seller 

regarding their pre (and sometimes post) closing conduct.
o Seek necessary regulatory approvals/third party consents.
o Limit seller’s discretion in operating the business, i.e., 

maintain operations in the ordinary course. 
o Prohibit certain specific acts pending closing (incurring 

debt, capital expenditures, compensation changes).
o Access to Patient Records: who will fulfill patient requests, 

document production requests, other required disclosures.
o Post closing non-compete/non-solicitation restrictive 

covenants are also common. 
o Other covenants: confidentiality, “no shop”, public 

announcements.

The Purchase Agreement: 
Indemnification

• Powerful tool for allocating risks.  Often subject to extensive 
negotiation.    

• Most indemnification claims are brought by buyer against 
seller as buyer is more likely to incur loss after closing.  
Therefore:
o Buyer wants broad indemnification rights.
o Seller wants to limit indemnification as much as possible.

• Indemnification clauses often reflect the relative negotiating 
powers between the buyer and the seller.
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The Purchase Agreement: 
Indemnification (continued)

• Specifies what matters may be brought:
o Breach of reps/warranties/covenants (non-competes!) 
o Losses related to specific matters: tax, litigation, etc.
o First party (direct) claims versus third party claims.

• Survival periods: 
o Can be individualized based on claim types, but usually 

range from 12-36 months.
o Reps covering certain claims (title to stock/assets, taxes, 

fundamental corporate matters) often survive until the 
expiration of the applicable SOL, indefinitely or for a fixed 
number of months greater than the general survival period. 

The Purchase Agreement: 
Indemnification (continued)

• Other indemnification concepts to consider:
o Notice procedures – how will notice of claims be given?
o Exclusive Remedy – Only remedies available for breach.
o Defense of claims – Who controls?
o Funding – streamline process of recovering indemnified 

losses (escrow, set-off, holdback, reps and warranty 
insurance).

o Limits:
ü Baskets – limits exposure until losses exceed a specific 

amount (tipping basket, deductible, or hybrid).
ü Caps – limits maximum exposure (entire purchase 

price, percentage of purchase price, carve-outs).
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The Purchase Agreement: 
Conditions to Closing

• Specify the conditions which must be satisfied before each 
party is obligated to close.  Typically these will include:
o Reps/warranties of the other party were correct when made 

and remain correct as of closing.
o Performance of all pre-closing covenants.
o Absence of litigation challenging the deal.
o Receipt of necessary regulatory approvals and third-party 

consents.
o Delivery of documents conveying assets or stock.
o Absence of material adverse change in seller’s business.

The Purchase Agreement: 
Conditions to Closing & Deliverables
• Debt free / no liens or encumbrances (i.e., ensure all UCCs are 

terminated and released)

• Execute physician employment agreements

• “Onboarding” for staff

o Carryover credit for PTO / benefits?

o Work with Human Resources

• Finalize real estate matters (e.g., environmental issues; title)

• Closing deliverables (e.g., good standing certificates, 
resolutions, third party consents and governmental approvals, 
schedules, purchase price, executed agreements, “bring-down” 
certificate, etc.)
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Ancillary Documents to Consider
• Bill of Sale – In asset deal, serves as type of “receipt.”  Don’t 

forget to include it!
• Employment Agreement Considerations:

o Anti-Kickback – do not induce Medicare referrals/services
o Stark Law – do not make unauthorized referrals for DHS 
o Corporate Practice of Medicine
o Non-Competes - State specific differences between 

acquisition-based and employment-based non-compete 
laws.

• Lease Agreements – Ensure space and equipment leases are 
assigned and required consents are obtained.

• Escrow Agreement – Place portion of purchase price into 
escrow to secure post-closing obligations of seller.

Post-Close
• Integration
oReduce duplication of resources/ overhead 

(purchasing, supply chain, IT, personnel)
oEstablish strong channels of communication and 

decision making
oConnect processes to ensure minimal disruptions 

in day to day operations
oPlan for the unknown



10/2/18

13

Post-Close
• Execution
oImplementation of deal strategies
oEstablish a clear definition of what success looks like 

and the tools to measure key indicators
oAccountability
üAre deal covenants being met? (e.g. capital expenditures, 

charitable care)
üROI
ØFinancial
ØOther- service and quality, meeting unmet community 

needs

Questions


