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Healthcare Transactions

What makes health care transactions different from other 
transactions?

 Highly regulated industry at both State and Federal levels.
 Industry is structured around a payment system which is unlike most other 

industries.
 Extraordinarily diverse participants and structures within the industry.
 Essential nature of services and products and the stakeholder who is not at the 

table.

Some of the legal and regulatory framework form transactions

A.  Federal. 

1.  The Medicare Anti-Kickback Statute (42 U.S.C. § 1320a-7b) impacts almost every 
provider who receives payment form a government payor.  The Anti-Kickback Statute prohibits 
individuals or entities from knowingly and willfully offering to pay, soliciting or receiving 
remuneration directly, indirectly, overtly or covertly, in cash or in kind (i) in return for referring 
an individual to a person for which payment may be made in whole or in part under Medicare 
or a state health care program, or (ii) in return for purchasing, leasing, ordering or arranging for 
or recommending purchasing, leasing or ordering any good, facility, service or item for which 
payment may be made in whole or in part under Medicare or any state health care program.  
The Anti-Kickback Statute is extremely broad and potentially prohibits a wide variety of 
business arrangements.

a.   Penalties.  Violation of the Anti-Kickback Statute is a felony and can result in a 
fine of up to $25,000 or imprisonment for up to five years, or both.  In addition, conviction can 
result in the exclusion from participation in the Medicare and state health care program.

b.   Safe Harbors. (42 CFR 1000.952) There are 18 Safe Harbors promulgated by the 
Office of the Inspector General ("OIG") which are a series of regulations (the "Safe Harbors") 
which set forth criteria for certain business relationships which if complied with protect an 
individual or entity from prosecution under the Anti-Kickback Statute.  The Safe Harbors 
provide exactly what they describe -- a "safe harbor" in which certain activities are protected 
and the failure to meet a safe harbor does not make an activity illegal.  The following are some 
of the most commonly relied upon Safe Harbors.  Each of the Safe Harbors applies to a different 
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type of relationship or arrangement between providers and each has its own specific criteria 
which must be met.

 2. The Ethics in Patients Referral Act, as amended, (42 U.S.C. § 1395nn(3)(5)) 
(“Stark Law”).  Stark Law prohibits referrals by a physician for “designated health services” to an 
entity with which he or she had a compensation arrangement or financial interest. 

a. “Designated health Services” include the following:

(A) Clinical laboratory services;
(B) Physical therapy services;
(C) Occupational therapy services;
(D) Radiology or other diagnostic services;
(E) Radiation therapy services;
(F) Durable medical equipment Parenteral and enteral nutrients, equipment and 

supplies;
(G) Prosthetics, orthotics and prosthetic devices;
(H) Home health services;
(I) Outpatient prescription drugs; and
(J) Inpatient and outpatient hospital services.

b. Exceptions.  (42 CFR 411.354-357) Like the Safe Harbors under the Anti-Kickback 
Statute, Stark Law has a number of exceptions which apply to various financial arrangements.  
There are almost 20 exceptions to the Stark statute.  Some are similar to the Anti-Kickback Safe 
Harbors but are not identical. 

c. Penalties. Stark Law violation is punishable by civil money penalties; an anti-
kickback violation is punishable by exclusion from federal health care programs, criminal 
penalties of up to $25,000 in fines or up to five years in jail (or both) and a $50,000 civil money 
penalty for each violation.

d. Double Trouble. In every situation where Stark Law applies, the Anti-Kickback 
Statute applies too but not the reverse. If you survive Stark Law analysis, you should conduct an 
anti-kickback analysis; if Stark Law applies and you don’t survive the Stark Law analysis, an anti-
kickback analysis is irrelevant because you shouldn’t proceed with the transaction at all. 

B.  Tennessee Law and Rules.

1. TCA § 63-6-204 - Practice of medicine; employing entities; definitions.  
Tennessee prohibits the corporate practice medicine and limits who and what can employ a 
physician for the purpose of practicing medicine. This section also defines what is deemed a 
reasonable restrictive covenant for physicians employed by hospitals as a geographic limit of 10 
miles from primary practice site or the county and the reasonable duration is 2 years.  If the 
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restriction is the result of a purchase of the physicians practice, the physician must also have a 
right to repurchase their practice for a defined value.

2. TCA  § 63-6-225. Division of fees.  Prohibits any licensed physician or surgeon to 
divide or to agree to divide any fee or compensation of any sort received or charged in the 
practice of medicine or surgery with any person without the knowledge and consent of the 
person paying the fee or compensation or against whom the fee may be charged. This Section 
does not prohibit a physician from compensating any independent contractor that provides 
goods or services to the physician on the basis of a percentage of the physician’s fees generated 
in the practice of medicine. 

3.  TCA §  63-6-602 Conflict of interest; referrals.   This section is Tennessee’s 
version of the Federal Stark Law. It requires that a physician with an investment in an entity 
satisfy certain requirements that are similar to the exceptions to the Stark Law. 

4.  TCA § 63-1-148.  Restrictions on health care provider practice.   Defines what is 
deemed a reasonable restrictive covenant for physicians, podiatrist, chiropractors, psychologist, 
optometrist and dentist. Similarly to TCA § 63-6-204, this section sets the reasonable 
geographic limit is 10 miles from primary practice site or the county and the reasonable 
duration is 2 years. 

5.  TCA § 48-101-610 Shares; restrictions on issuance and §48-248-401 Eligible 
members. Limits which professions can be owners of the same professional corporation or 
limited liability company  subject to the rules of their health professional board. 

6.   Rules of the Board of Medical Examiner (and other professions of the healing 
arts).  These rules can impact a variety of issues in a transaction involving health care 
professionals including how medical records must be handled in a transaction and will 
sometimes limit who can hold ownership in a particular practice. 

7.    Facilities Licensing. 

a.   Certificate of Need.  TCA § 68-11-1601 et seq.   If you want to build, develop, or 
expand most types of healthcare facilities or initiate certain health services, you must first apply 
for and obtain a Certificate of Need.  A Certificate of Need is granted by the Tennessee Health 
Services and Development Agency (HSDA), which is an eleven member board and an agency of 
state government independent from the Department of Health.  Applying for a Certificate of 
Need requires public notice, the filing of a detailed and very specific application and a public 
hearing in which potential competitors may present their grounds for opposing the need for a 
new facility or service.  In the application and the hearing before the HSDA, an applicant must 
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show that the proposed project is needed, financially feasible and will contribute to the orderly 
growth of health care in Tennessee.

b.   License, registration or certification.  Depending on the type of facility, the 
initiation of services will require it be either licensed or registered.  The licensing process may 
include in addition to the applicable application, a survey of the facility site.  A facility license is 
not transferable so when a licensed facility is transferred, it must file and have a change of 
ownership (CHOW) approved by its licensing board. 

Third Party Payment Systems

A.  Medicare and other government payors.

1.   Reimbursement basics. 

a.  Part A primarily funds health care services that occur in a place, or facility – such 
as hospitals, nursing homes (or, to use the Medicare term, “skilled nursing facilities”), 
rehabilitation centers, psychiatric facilities, and even in a patient’s home.

b.  Part B generally covers health care services provided by a person – such as 
physicians, physical therapy, ambulance, medical equipment, and drugs. Outpatient hospital 
services also fall under Part B.

c.  Part C Medicare Advantage allows beneficiaries to elect coverage through a 
Medicare approved private managed care or fee for service plan for a monthly premium.

d.   Part D covers outpatient prescription drugs. 

2.    Enrollment.  

a.  Certification.  A provider must apply and meet certain standards to be approved 
to participate.  Whether or not a provider meets the conditions is usually determined by the 
state agency and is often coordinated with their licensing agency.

b.  Provider Agreement.  A Provider enters into a standard contract with the 
government payor that governs the terms of their participation with the payor.   A provider 
agreement can be terminated by CMS for non- compliance. 

c.  Provider Number.  The Provider number is the number used in billing the payor 
and is linked to the entity or clinician’s FEIN.  A change or new FEIN may change or require new 
enrollment with the payor. NPI’s are like provider numbers but are not specific to Medicare and 
can be used to bill all third party payors.
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d.  Assignment by clinical providers.  Assignment is the process by which a clinical 
provider assigns their right to bill for their services to another provider.  Not the same as 
assignment by a beneficiary. 

3. Claims and Payment.  Claims are filed with the assigned intermediary and are 
subject to rejection, review and recoupment actions.  

a. Intermediary or Contractor. Medicare reimbursement is administered on behalf 
of CMS by private insurance companies under contract with CMS. They have some discretion. 

b. Payment is not always final.  Contractors review claims and require that any 
deemed overpayment be repaid or offset from future claims.

4. Change of Ownership. When an entity that participates with a government payor 
is sold or its owners change, a change of ownership is filed.  This is required for the new owner 
to be paid.  The process is different for different types of providers and may also require a new 
enrollment with Medicare and Medicaid (Tenncare). This is not the same as the change of 
ownership filed with your state licensing board.

5.  Tenncare.  Tenncare is Tennessee’s version of Medicaid which is a joint Federal 
and state program. Medicaid is administered by the states but is still subject to federal 
regulation.   Tenncare is a managed care system administered by managed care organizations 
(MCO’s) with which a provider contracts for payment of claims for services to Tenncare 
beneficiaries.  

B.   Commercial Insurance.  Almost all health insurance is now provided through managed 
care models of either an HMO or PPO.  The providers’ claims are governed by a contract with 
the insurer as well as the insurer’s guidelines and policies. These managed care agreements are 
usually some of the most important contracts of a provider and usually do not allow assignment 
without the insurer’s consent.  In addition, facilities and clinicians have to be “credentialed” by 
the company to be able to bill for the services they provide.

Some Challenges specific to the Healthcare Transactions

A.  Compliance in Structuring Contracts, Joint Ventures and Start-Up Entities.

1.   Joint Venture or Start-Up Entities.

a.   Falling with in a Safe Harbor or Stark Law exception.

b.   Compliance with Corporate Practice Medicine.

1.  The captive practice or wrap around management.
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2. Management Contracts, Vendor Contracts and Employment Agreements.

a.   Falling with in Safe Harbor and Stark Law exception.

b.   Structuring compensation.

c.   Restrictive covenants.

d.   Clinician’s licensing and credentialing.

B. Risk Assessment in Acquisition Due Diligence.

a.  Target’s compliance with myriad of health care regulations, such as HIPAA, Stark 
Law, Anti-Kickback and state laws.

b.   Is there a risk of recoupment from a Medicare or other third party payor.

c.   Compliance by employees and billing and licensing issues.

C. Notice and Filing Obligations.

a.  Filing for Change of Ownership with state licensing authority.

b.  Credentialing and Recredentialing. 

c.  Filing of Medicare Change of Ownership or Change of Information.

. 


