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Overview 
§ “Removal 101”

§ Terminology: jurisdiction/venue
§ Key components: citizenship, amount in controversy, etc.
§ The devil is in the details: who-what-when-where-how
§ Glossary of common terms 

§ Hot Topics in Recent Years 
§ “Snap” removal 
§ Fraudulent Joinder/Misjoinder
§ Co-Defendant Consent
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Choices, choices

§ As a general rule, corporate defendants will want to be in 
federal court.  

§ Your client may need details on the jurisdiction, its judges, 
its jury pool, etc. 
§ Lots of publicly available info is available on uscourts.gov.  

Click on the “Statistics and Reports” tab. 

§ Talk to the lawyers in your firm or local organizations –
there is a wealth of knowledge out there.  
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Jurisdiction vs. Venue (yes, they are different)

§ Subject Matter (“Original”) Jurisdiction 101: the 
authority a court has to hear the matter.  General bases:

• Federal question (28 USC § 1331)
• Diversity jurisdiction (28 USC § 1332(a)) 

• Complete diversity (different sides of the “v.”)

• Amount in controversy, excluding interest & costs, >$75,000

• Class Actions (CAFA) (28 U.S.C. § 1332(d))

§ Venue 101: determines where a case may be filed (i.e., 
geographical location)
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“The Act”

§ Federal Courts Jurisdiction and Venue 
Clarification Act of 2011 – codified (mostly) at 28 
U.S.C. §§ 1332, 1441, 1446

§ Effective January 6, 2012
§ Purpose: 
• bring “clarity to the operation of Federal 

jurisdictional statutes” and
• facilitate “the identification of the appropriate State 

or Federal court where actions should be brought.”
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Diversity Jurisdiction: “Citizenship” is key 

§ Citizenship must exist both at the time of filing in state 
court and at the time of removal to federal court

§ Individuals (28 U.S.C. § 1332(a)) 

§ This is NOT “residence” - must plead citizenship
§ Pointer: has the Def recently moved?? Worth 

checking!

§ Pay attention if you have a wrongful death action, 
because the personal rep’s citizenship = citizenship 
of the decedent
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“Citizenship” is key (cont’d)
§ Corporations: (28 U.S.C. § 1332(c); Hertz v. Friend)

§ State of incorporation and its PPB
• Corporation is deemed a citizen of every state and foreign 

state in which it is incorporated
• Direct actions vs. insurance companies – § 1332(c)(1)
• LLC: citizenship is that of its members (this can be a pain to 

track down. Start early!)

• LP: citizen of each state in which any of its partners, limited 
or general, are citizens
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Amount in controversy
§ Diversity cases: AIC exceeds $75,000, not counting 

interest/costs. CAFA = $5 million 
• Preponderance of the evidence is the standard. Not “legal 

certainty.” 
– Dart Cherokee Basin Operating Co. v. Owens, 547 U.S. 81, 135 S. 

Ct. 547 (2014) (pleading and proof standards).

– “this is not a ‘daunting burden’ that requires the defendants to 
‘research, state and prove the plaintiff’s claim for damages.’ . . . 
Instead, the defendants need only ‘show that it is ‘more likely than 
not’ that the plaintiff’s claims’ exceed $75,000. . . We calculate this 
amount at the time of removal.” Halsey v. AGCO Corp., 755 F. 
App’x 524, 527 (6th Cir. 2018).
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Amount in controversy (cont’d)
§ The Act addressed cases where there is uncertainty of AIC

• 28 USC § 1446(c)(2) – if state law does not permit P to 
assert a sum claimed, or allows P to recover an amount 
in excess of $$X, Def may assert AIC in the Notice of 
Removal if the initial pleading seeks non-monetary 
relief or money judgment.  

§ 28 USC § 1446(c)(3) – if Def lacks information with 
which to remove within the 30-day removal window, Def 
can take discovery in state court to help determine AIC.  

• If a statement appears in discovery indicating that the 
AIC exceeds $75,000, it is deemed an “other paper” 
that triggers 30-day period to remove.  9

Where are we headed? (i.e., which district court)

• 28 U.S.C. § 1441(a): case may be removed to the 
district court “for the district and division embracing 
the place where such action is pending.”
• Who knew?! 28 U.S.C. §§ 81 - 131 
– E.g., 28 U.S.C. § 123: “Tennessee is divided into 

three judicial districts” (Eastern, Middle, Western) 
• E.g., 28 U.S.C. § 123(b)(1): Middle District: 
• The Nashville Division comprises the counties of Cannon, Cheatham, 

Davidson, Dickson, Houston, Humphreys, Montgomery, Robertson, 
Rutherford, Stewart, Sumner, Trousdale, Williamson, and Wilson. Court 
for the Nashville Division shall be held at Nashville. 
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Details Details Details 
• Check the statute. Re-check the statute. Read the local rules. Re-

read the local rules. Check with a paralegal! 
• 28 U.S.C. § 1446(a): 

– Notice of Removal – “short and plain statement” of the grounds 
for removal (that is up for interpretation) 

– Copy of all process, pleadings, and orders served upon Def 
– Give yourself time to get all this stuff! Can be harder & more 

time consuming than it seems. 
• 28 U.S.C. § 1446(d): 

– Notice to all adverse parties 
– Notice to clerk of state court 

• Can you e-file a Notice of Removal?  Never assume!
11

“Forum Defendant Rule” 
• A case “may not be removed if any of the parties in interest 

properly joined and served as defendants is a citizen of the 
State in which such action is brought.” 28 U.S.C. § 1441(b)(2) 

• Forum Defendant Rule is not an issue of complete diversity of 
the parties, yet it only applies to removals based on diversity 

• It essentially prevents Def from removing a case filed in its 
own back yard. 
– We’ll talk about a way to get around this later.  But be aware 

of the forum defendant rule (and don’t confuse it with the 
issue of complete diversity, or you will sound dumb and 
judges will chastise you)
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Time Limits for Removal 
§ 28 U.S.C. § 1446(b)(1):

§ within 30 days after the receipt by Def, through service 
or otherwise, of a copy of the initial pleading setting 
forth the claim for relief upon which such action or 
proceeding is based, or 

§ within 30 days after the service of summons upon Def if 
such initial pleading has then been filed in court and is 
not required to be served on the defendant, whichever 
period is shorter
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Time Limits cont’d: *important stuff! **wake up

• 28 U.S.C. § 1446(b)(2) is critically important: 
– (A) “Rule of unanimity” – “…all Defs who have been 

properly joined and served must join in or consent to the 
removal of the action.” 
• Pointer: check circuit/local rules for form of consent

– (B) Each Def has 30 days from service to remove 
– (C) If a later-served Def removes, “any earlier-served 

defendant may consent to the removal even though that 
earlier-served defendant did not previously initiate or 
consent to removal.”
• No more “serve the dumb defendant first” rule
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Time Limits: later removals
§ 28 U.S.C. § 1446(b)(3):

§ if not initially removable: Def can remove within 30 
days of “an amended pleading, motion, order or other 
paper from which it may first be ascertained that the 
case is one which is or has become removable” 

§ Case law can tell you what an “other paper” can be

§ Must still remove within one year of “commencement” 
(governed by state law – usually filing of state court 
complaint) 

§ Exception to the one-year limit: P has acted in bad faith to 
prevent Def from removing 
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Removal Terms that Make You Sound Smart

• Fraudulent (“Improper”) Joinder: exception to complete 
diversity and unanimity of consent/joinder
– No reasonable possibility of a valid claim against the non-

diverse Def

– Standards can vary significantly by circuit; research federal 
standard first, then turn to the substantive state law 

• Fraudulent Misjoinder 
– Misjoinder of Plaintiffs: Complaint fails to contain factual allegations that 

P’s claims have a nexus to one another or the forum state, and severance and 
dismissal of the non-diverse plaintiffs is non-prejudicial to the in-state Ps.  

– Misjoinder of Defendants:  Manufacturer joined with non-diverse defendant 
such as healthcare provider
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Removal Terms that Make You Sound Smart

• “Forum Defendant Rule”
– Described above 

• “Snap Removal” (a/k/a pre-service removal)
– a way to get around the Forum Defendant Rule 

– still must have complete diversity (or a way to argue around it) 

– snap removal does NOT fix diversity problems; it only 
fixes the forum defendant rule 

– David will discuss in more detail later 
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Removal Terms that Make You Sound Smart 
(cont’d)

• “Voluntary-Involuntary Rule” 
– The 30-day period to remove is only triggered by a voluntary act of the P

– Compare & contrast: 
• P (TN) v. Def Corp (OH) and Def Doctor (TN). Case filed in TN state 

court and Def Corp determines not initially removable due to lack of 
diversity between P and Def Doctor.  In state court, six months later, 
Def Doctor files MSJ and is dismissed.  Def Corp says “voila! The case 
is now removable!” 

– Not so fast.  Case is most likely not removable because dismissal 
of Def Doctor was not a voluntary act of P. 

• Change slightly: after six months, P voluntary dismissed Def Doctor.  

– Case is removable (30 days from “other paper” showing 
removability) because dismissal was a voluntary act of P. 
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Remand

• P can file Motion to Remand within 30 days of removal, if 
based on procedural defect: 28 U.S.C. § 1447(c)

• But: district court can dismiss any time if based on lack of SMJ 

• This is often misstated/confused 
• Order granting remand to state court is not appealable 
• After removal: if P adds Defs who would destroy diversity, the 

court can (a) deny joinder or (b) permit joinder and remand the 
case

19

Not to Scare You, But …
§ Judges will often scrutinize the Notice of Removal ASAP 

§ Might look first at failure of unanimity in consent, etc. as 
an easy means to sua sponte remand; that can happen on 
appeal!

§ Removals are serious business - no amending after the 
removal deadline has passed

§ Go through each and every jurisdictional requirement and 
procedural step to double-check. 

§ Resist the temptation to copy/paste (don’t get me wrong; it’s 
very useful to see samples; but be careful) 
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Resources

§ THE STATUTES. THE STATUTES. THE STATUTES. GO 
THERE FIRST. 

§ LOCAL RULES  

§ LOCAL COUNSEL
§ CLERK OF THE DISTRICT COURT (always be polite)

21

Hot Topics in Recent Years 
§ Snap Removals

§ Fraudulent Joinder & Misjoinder

§ Substantial Federal Question

§ Ripeness/Standing

§ Co-Defendant Consent to Remove
22
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Snap Removals

28 U.S.C. § 1441(b)(2): 
“A civil action otherwise removable solely on the basis 
of [diversity jurisdiction] may not be removed if any of 
the parties in interest properly joined and served as 
defendants is a citizen of the State in which such action 
is brought.”  (Emphasis added)
• Few appellate decisions b/c, by statute, orders 

remanding cases are non-reviewable

23

Snap Removals
§ Encompass Ins. Co. v Stone Mansion Restaurant Inc., 902 F.3d 

147 (3d Cir. 2017)

§ Text of statute:  “Absurd or bizarre result”?

§ Legislative intent?

§ Adopts “bright-line rule” which is not “nonsensical,” b/c:

§ “(1) it abides by the plain meaning of the text”

§ “(2) it envisions a broader right of removal only in . . . 
narrow circumstances . . . .”

§ “(3) it protects the statute’s goal without rendering any of the 
language unnecessary”
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Snap Removals
§ Gibbons v. Bristol-Myers Squibb Co., 919 F.3d 699 (2d Cir. 

2019)

§ Strict textual interpretation “is neither absurd nor 
fundamentally unfair”

§ Non-uniform, “state-by-state variation is not uncommon in 
federal litigation, including in the removal context”

25

Snap Removals
§ Little v. Wyndham Worldwide Operations, Inc., 251 F. Supp. 3d 

1215 (M.D. Tenn. 2017) (Crenshaw, J.)

§ McCall v. Scott, 239 F.3d 808 (6th Cir. 2001):  Dicta

§ Split within the Sixth Circuit and even W.D. Tenn.

§ Linder v. Medtronic, Inc., 2013 WL 5486770 (W.D. Tenn. 
Sept. 30, 2013):  Snap removal accepted

§ Montgomery v. Medtronic, 2014 WL 12611256 (W.D. Tenn. 
June 26, 2014):  Snap removal improper
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Snap Removals
§ Little v. Wyndham Worldwide Operations, Inc., 251 F. Supp. 3d 

1215 (M.D. Tenn. 2017) 

§ Statute should not be read literally for following reasons:

§ “[T]he forum defendant rule ‘confines removal on the basis 
of diversity jurisdiction to instances where no defendant is a 
citizen of the forum state’”

§ “Served” language designed to ensure to keep plaintiffs 
honest

§ Pre-service removal leads to gamesmanship/forum shopping 
by defendants
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Snap Removals
§ Little v. Wyndham Worldwide Operations, Inc., 251 F. Supp. 3d 

1215 (M.D. Tenn. 2017) 

§ Statute should not be read literally for following reasons:

§ Snap removals would eliminate the forum defendant 
rule in certain states

§ Snap removals may preempt § 1441(a) permitting 
removal only for “pending” cases

§ Removal statutes must be “strictly construed” such that 
any doubt must be resolved in favor of remand
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Snap Removals
§ Other noteworthy cases:

§ Champion Chrysler Plymouth v. Dimension Serv. Corp., 2017 
WL 726943 (S.D. Ohio Feb. 24, 2017), R. R. adopted , 2017 
WL 1276727 (Apr. 6, 2017):  Snap removal improper

§ Delaughder v. Colonial Pipeline Co., 360 F. Supp. 3d 1372 
(N.D. Ga. 2018):  Snap removal improper

§ Dechow v. Gilead Sciences, Inc., 358 F. Supp. 3d 1051 (C.D. 
Cal. 2019):  Snap removal approved
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Fraudulent Misjoinder
§ Spence v. Dexcom, Inc., 2019 WL 302504 (M.D. Tenn. Jan. 23, 

2019) (Richardson, J.)

§ Fraudulent Joinder

§ Fraudulent Misjoinder:  Not recognized

§ Motion to Sever
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Fraudulent Joinder
§ Rhodes v. Bates Rubber, Inc., 2019 WL 2723237 (W.D. Tenn. 

June 27, 2019)

31

Substantial Federal Question

§ Adams v. Adient US LLC, No. 1:18-CV-01179-JDB-EGB, 
2019 WL 1569353 (W.D. Tenn. Apr. 11, 2019)
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Ripeness/Standing

§ Family Trust Serv. LLC v Walker, No. 3:18-00859 (M.D. 
Tenn. 2019)

§ Removal by anticipated defendant being sought to be added 
as part of a motion to amend

33

Co-Defendant Consent

28 U.S.C. § 1446(b) as amended 2011:
“[A]ll defendants who have been properly joined and 
served must join in or consent to the removal of the 
action,” and each defendant “shall have 30 days after 
receipt by or service on that defendant of the initial 
pleading or summons . . . to file the notice of removal”

§ Unanimous consent required for federal question cases
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Co-Defendant Consent

Mere statement in removal notice sufficient:
§ Harper v. AutoAlliance Int’l, Inc., 392 F.3d 195 (6th Cir. 

2004)

§ Mayo v. Bd. of Educ., 713 F.3d 735 (4th Cir. 2013)
§ Griffioen v. Cedar Rapids & Iowa City R.R. Co., 785 F.3d 

1182 (8th Cir. 2015)

§ Proctor v. Vishay Intertechnology, inc., 584 F.3d 1208 (9th 
Cir. 2009)
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Co-Defendant Consent

More formal consent required:
§ Roe v. O’Donohue, 38 F.3d 298 (7th Cir. 1994)
§ Getty Oil Corp. v. Ins. Co. of N. Am., 841 F.2d 1254 (5th Cir. 

1988)

36



7/15/19

19

Conclusion 
§ Figure out the name and extension of your closest fellow 

attorney who is not ashamed to say “I LOVED CIVIL 
PROCEDURE IN LAW SCHOOL!” And become friends. 

§ Deadlines are critically important in removals – and there is often 
no room for error. 

§ Read the statutes.  And local rules. Know your judges. 

§ Take advantage of the many resources out there. 
§ Good luck! 
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