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Letter from the Editor:

     This issue is geared toward the general practitioner who practices some
criminal law. The newsletter alternates issues between emphasizing
immigration matters geared toward the general practitioner, who may have
an immigration issue arise, and issues focused toward the immigration
lawyer. I want to thank this issue's authors: Sean Lewis for his wonderful
article on Padilla, as well as Charla Haas and myself (substituting for a
“late scratch”). If you have an article or a suggestion, please e-mail me at
bbuchanan@kingballow.com or call me at 615-726-5484.

Bruce Buchanan

Intersection of Criminal and Immigration Law:
Defending Non-Citizens in the Wake of Padilla v.
Kentucky

By Sean Lewis*

         On March 31, 2010, the U.S. Supreme Court, in Padilla v. Kentucky,
129 S.Ct. 1473 (2010), held the Sixth Amendment right to counsel requires
defense counsel to provide affirmative, competent advice to non-citizen
defendants regarding the immigration consequences of any guilty plea. The
defendant in Padilla was a long-term lawful permanent resident who
pleaded guilty to the transportation of a large amount of marijuana. In post-
conviction proceedings, Padilla claimed his attorney not only failed to advise
him of the immigration consequences of his plea, but misinformed him that
he “did not have to worry” about his immigration status “since he had been
in the country so long.” The Kentucky Supreme Court upheld the denial of
Padilla’s post-conviction relief and held the Sixth Amendment guarantee of
effective assistance of counsel does not protect a defendant from erroneous
advice about deportation because deportation is a “collateral consequence.”
The U.S. Supreme Court reversed and held:

[C]onstitutionally competent counsel would have advised him that his
conviction for drug distribution made him subject to automatic
deportation. While once there was only a narrow class of deportable
offenses and judges wielded broad discretionary authority to prevent
deportation, immigration reforms over time have expanded the class
of deportable offenses and limited the authority of judges to
alleviate the harsh consequences of deportation. The “drastic
measure” of deportation or removal … is now virtually inevitable for
a vast number of noncitizens convicted of crimes.

          The Padilla Court held where criminal defense counsel fails to give
affirmative and competent advice as to the “deportation consequences” of
pleading guilty, the defendant may raise a claim of ineffective assistance of
counsel under the Sixth Amendment. The Court discussed the benefits and
appropriateness of defense counsel and the prosecution factoring the
immigration consequences into the plea negotiations.1 “[I]nformed
consideration of possible deportation can benefit both the State and
noncitizen defendants during the plea process… [C]ounsel who possess the
most rudimentary understanding of the deportation consequences of a
particular criminal offense may be able to plea bargain creatively with the
prosecutor in order to craft a conviction and sentence that reduce the
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likelihood of deportation”.2 The Court cited the availability of materials and
resources available to criminal defense counsel regarding immigration
consequences of crime. Although Padilla did not create any new rule of law
under the Sixth Amendment, it certainly raised the bar for defense
counsel.3

          The reasoning of the Court was centered on the unique and severe
“penalty” of deportation, rather than on “collateral consequences.” The
Court found “[p]reserving the client’s right to remain in the United States
may be more important to the client than any potential jail sentence.”4

The Court made it clear that ineffective assistance of counsel is not limited
to circumstances involving “affirmative misadvice” under Strickland v.
Washington, 466 U.S. 668 (1984). Rather, a defense lawyer’s silence
regarding immigration consequences of a guilty plea constitutes ineffective
assistance of counsel. The Court disagreed that counsel had no obligation to
offer affirmative immigration advice: “[t]here is no relevant difference
‘between an act of commission and an act of omission’ in this context.”5

The Court also acknowledged the challenge and complexity of the
immigration laws. For the purposes of this article, the term “conviction” and
“plea” refer to the immigration definition of “conviction” and are used
interchangeably. In practice, non-citizens in Tennessee who are detained by
Immigration and Customs Enforcement and not released on immigration bond
or their own recognizance are taken to Oakdale, Louisiana, where the
immigration court follows precedent of the Board of Immigration Appeals
(BIA) and the Fifth Circuit Court of Appeals. Defense counsel need to be
aware the Fifth Circuit might classify the immigration consequences of the
Tennessee statutes differently than the Sixth Circuit and would need to
conduct research in that circuit if the client could remain in ICE custody
after the criminal proceedings are completed. To understand Padilla or the
complexity of immigration law requires an understanding of the 1996
changes to Immigration Law made by Congress.

          Before Padilla, the Tennessee courts followed Bautista v. State, 160
S.W. 3d 917 (Tenn. Crim. App. 2004), which considered immigration advice a
“collateral consequence” (or “indirect consequence”) outside the realm of
effective assistance of counsel under the Sixth Amendment. After Padilla v.
Kentucky, defense counsel have a Sixth Amendment duty6 to advise non-
citizen clients as to immigration consequences of any plea of guilty. In
addition to “constitutional competence”, cultural competence, ethical
duties are implicated whenever one advises a non-citizen client. The ethical
duty of competence requires diligent investigation and communication as to
immigration consequences of a plea of guilty, negotiation of pleas or at
sentencing.

          The immigration definition of “conviction” is markedly different than
the definition contained in our criminal statutes. Criminal counsel is
mistaken to advise a non-citizen that judicial “diversion”, expungement or
even a vacatur (in some instances)7 will ameliorate the harsh immigration
consequences of a criminal history. The immigration definition of
“conviction” includes deferred adjudications:

(A) The term “conviction” means, with respect to an alien, a formal
judgment of guilt of the alien entered by a court, or if adjudication
of guilt has been withheld, where-(i) a judge or jury has found the
alien guilty or the alien has entered a plea of guilty or nolo
contendere or has admitted sufficient facts to warrant a finding of
guilt, and (ii) the judge has ordered some form of punishment,
penalty, or restraint on the alien’s liberty to be imposed.

(B) Any reference to a term of imprisonment or a sentence with
respect to an offense is deemed to include the period of
incarceration or confinement ordered by a court of law regardless of
any suspension of the imposition or execution of that imprisonment
or sentence in whole or part.8

          Thus, judicial “diversion” under TCA 40-35-313 results in an
immigration “conviction” as a deferred adjudication, even if the conviction
record is expunged:

[T]he court may defer further proceedings against a qualified
defendant and place such defendant on probation upon such
reasonable conditions as it may require…. *** [a] qualified defendant
means a defendant who: [i]s found guilty of or who pleads guilty or
nolo contendere to the offense for which deferral of further



proceedings is sought.9

          It is clear, however, pre-trial diversion is not a “conviction” for
immigration purposes. It is well-advised that defense counsel seek to
“bypass” the court and interact with the district attorney’s office to avoid
the harsh consequence of a “conviction”.10 As stated above, the Supreme
Court finds it “appropriate” for prosecutors to engage in such
negotiations.11 It is entirely appropriate for prosecutors to impose
acceptable conditions in a memorandum of agreement for pre-trial
diversion. Most foreign nationals would agree to a multitude of extra
conditions non-U.S. citizens would not have to accept, in order to avoid the
deportation consequences. In all instances, however, the foreign national
may later be questioned about the record of arrest which remains in the
NCIC database. The Department of Homeland Security will certainly inquire
about the conduct leading up to an arrest, for example, when a legal
resident renews his “green card”, or when a legal resident returns from a
trip abroad. Any subsequent admission of a crime could result in
inadmissibility or removal from the United States.

          Criminal defense practitioners must exercise extreme caution when
dealing with criminal convictions12 that could be an immigration
“aggravated felony”. The list of aggravated felonies is found at 8 U.S.C. §
1101(a)(43). In addition to mandatory detention, an aggravated felony
conviction results in virtually automatic deportation. Tennessee crimes13

which are aggravated felonies (always a sentence of 1 year or more)
include, but are not limited to: T.C.A. §39-12-102 Criminal Attempt: if the
underlying offense would be an aggravated felony;14 T.C.A. § 39-13-102
Aggravated Assault15: Is an aggravated felony unless the conviction is for a
reckless aggravated assault16. A crime of violence generally is not a crime
of “violence” if the mens rea involves negligence.17 However, the
government might still treat the crime as an aggravated felony if the
offense involves a “deadly weapon”; T.C.A. §39-13-202 Second Degree
Murder; T.C.A. § 39-13-211 Voluntary Manslaughter; T.C.A. § 39-13-303
Kidnapping is an aggravated felony if done by force or threat of force and
the sentence is over a year. One might be able to avoid the aggravated
felony classification by keeping the record silent as to the manner in which
the offense was committed; T.C.A. § 39-13-401 Robbery; T.C.A. §39-13-402,
403 Aggravated Robbery; T.C.A. § 39-13-404 Carjacking18; T.C.A. § 39-13-
502 Aggravated Rape; T.C.A. § 39-13-506 Statutory Rape19; T.C.A. §39-13-
523 Rape of a Child; T.C.A. 39-13-527 Sexual Battery by an Authority Figure;
T.C.A. 39-14-103 Theft of Property: Is not an aggravated felony if the
sentence imposed was 11 months, 29 days or less and the record of
conviction does not establish a fraud offense that qualifies as an aggravated
felony (i.e. loss of $10,000 or more to the victim); T.C.A. 39-17-418 Simple
Possession or Casual Exchange of Controlled Substance: Usually is treated as
an aggravated felony. However, the Supreme Court is considering Carchuri
v. Holder No 08-60 (Cert. granted Dec. 14, 2009), which makes it a
challenge on how to advise a client. Simple possession of marijuana under
30 grams is not an aggravated felony; Possession of Drug Paraphernalia is a
federal felony; therefore, an aggravated felony if it involves the sale, offer
for sale, shipment, or import/export of drug paraphernalia.20

          Crimes involving moral turpitude can result in deportation and
“inadmissibility.” Inadmissible persons are denied entry into the United
States as well as the ability to seek benefits from the United States
Citizenship and Immigration Services (USCIS). A CIMT includes convictions as
well as admissions of committing an act constituting a CIMT.21 CIMTs are
defined by case law and include, but are not limited to the following
Tennessee crimes22: T.C.A. § 39-13-101 Assault is a CIMT under some
circumstances including if it involves intentionally or knowingly causing
bodily injury (not recklessness). Even assault with a mens rea of recklessness
may be a CIMT if the victim is a police officer;23 T.C.A. § 39-13-102
Aggravated Assault;24 T.C.A. § 39-13-111 Domestic Assault; T.C.A. § 39-13-
401, 402, 403 Robbery, Aggravated Robbery; T.C.A. § 39-13-502 Rape;
T.C.A. § 39-13-505 Sexual Battery; T.C.A. § 39-14-103 Theft of Property is a
CIMT if the sentence (imposed or suspended) is 6 months or more.25 Any
theft is a CIMT if unless it falls within the “petty theft” exception26; T.C.A.
§ 39-14-114 Forgery; T.C.A. § 39-14-115 Criminal Simulation; and T.C.A. §
39-14-402 Burglary is a CIMT if intent to commit the theft, under the
generic, common-law definition of theft.

          Foreign nationals convicted of domestic violence offenses may be



removable or inadmissible. A domestic violence offense includes, stalking,
violation of order of protection, and crimes against children. 8 U.S.C. §
1227(a)(2). The purchase, sale, or possession of firearms is an immigration
offense that may result in removal. 8 U.S.C. §1227(a)(2). Convictions for
use, possession or sale of any controlled substance should be avoided. A
conviction “relating to” a controlled substance will result in deportation. A
“controlled substance” is defined under 8 U.S.C. § 1227 (a)(2(B). The only
exception is possession of marijuana of less than 30 grams.

          In light of Padilla, criminal defense counsel must follow professional
standards in the representation of immigrant defendants. Professional
standards impose a legal duty to inquire about citizenship or immigration
status at the initial interview. Once a client indicates s/he is not a United
States Citizen, counsel must investigate and advise as to the immigration
consequences of any plea or conviction, as well as any pleading
alternatives. Although defense counsel may be able to minimize the
immigration consequences, ICE will probably still charge the non-citizen and
place the burden on the foreign national to defend her in removal
proceedings27. In addition to explaining the immigration consequences of a
guilty plea, defense counsel has the duty to effectively defend his/her client
by engaging the prosecutor and court in plea negotiations to change or
make the plea better as well as ameliorate immigration consequences at
sentencing. Certainly, the Padilla decision will likely encourage the criminal
and immigration bars to engage in closer working relations. Many
immigration lawyers will act as experts and will be called to explain this
complex area of law to judges and prosecutors.

____________________

*Sean Lewis is an immigration attorney with the Law Offices of Sean Lewis,
PLLC in Nashville. He is the current and past chair of the TBA Standing
Committee against the Unauthorized Practice of Law (“UPL”) and sits on the
AILA UPL Committee. He is fluent in Spanish and received his BA from
Marquette University and law degree from Golden Gate University.  For
more information www.MusicCityVisa.com.

____________________
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deportation under certain circumstances. 
13 A much more expansive list, written by Nashville Federal Defender
Michael Holley, of Tennessee crimes which are aggravated felonies was
provided to TBA members for download via the webinar given on April 19,
2010. www.tba.org/cle.
14 8 U.S.C.§ 1101 (a)(43)(U).
15 T.C.A. §39-13-102(a)(1); T.C.A. 39-13-102(b) Intentionally or Knowingly
failing to protect a child from an intentional assault or intentional abuse is
a crime of violence and an aggravated felony. If the child is the defendant’s
or is a qualified relation under the family protection definition, the crime
will also be a crime of domestic violence.
16 T.C.A.§ 39-13-102(a)(2).
17 See Leocal v. Ashcroft, 543 U.S. 1 (2004).
18 But see United States v. Cromwell, 997 F.2d 146, 149-150 (6th Cir. 1993)
(aggravated vehicle theft is not a “crime of violence” under the Sentencing
Guidelines definition).
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it would not be a CIMT.  Garcia-Meza v. Mukasey, 516 F.3d 535 (7th Cir.
2008).
24 Under subsection (d), one might argue the crime is not a CIMT if the
injury caused to a driver was slight. In re Solon, 24 I&N Dec. 239 (BIA 2007).
25 A creative plea, such as serving a longer sentence plus many hours of
community service for a “safe”, alternative crime in exchange for a not
pleading to a theft would be appropriate. 
26 The crime is a misdemeanor and the possible maximum sentence charged
is not over 6 months.
27 Because immigration proceedings are civil in nature, there is no right to
appointed counsel. Ironically, the decision in Padilla raises issues as to
whether the deportation extension of a criminal penalty might counsel the
appointment of immigration counsel in immigration proceedings.

Immigration Issues in Criminal Cases

By Charla Haas*

     Immigration law is complex and constantly changing so criminal defense
attorneys should consult an immigration attorney for assistance with
determining a defendant’s immigration status and the consequences of a
plea or conviction that may range from deportation to incarceration.

     Any non-U.S. citizen who has any contact with the police or court
system must be advised of the potential immigration consequences of such
contact before any plea or trial to any charge, including traffic offenses.
See Padilla v. Kentucky, 130 S.Ct. 1473 (March 31, 2010). In order to
determine the immigration consequences of a criminal charge, counsel must
be aware of some immigration law definitions and concepts.

     The definition of conviction for immigration purposes is different than
criminal law. A foreign national may be “convicted” of a crime under the
Immigration and Nationality Act (INA) even if there was no disposition of
guilt by the criminal court. See In re Roldan, 22 I&N Dec. 512 (BIA 1999).
The definition of conviction, in Section 101(a)(48)(A) of the INA, states:

     (A) The term “conviction” means, with respect to an alien, a formal
judgment of guilt of the alien entered by a court or, if adjudication of guilt
has been withheld, where -
          (i) a judge or jury has found the alien guilty or the alien has entered
a plea of guilty or nolo contendere or has admitted sufficient facts to
warrant a finding of guilt, and
          (ii) the judge has ordered some form of punishment, penalty, or
restraint on the alien's liberty to be imposed.
     (B) Any reference to a term of imprisonment or a sentence with respect
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to an offense is deemed to include the period of incarceration or
confinement ordered by a court of law regardless of any suspension of the
imposition or execution of that imprisonment or sentence in whole or in
part.

     Attorneys should also be aware that many provisions of the INA are
retroactive in effect. For example, the section of the INA that defines
aggravated felonies applies to convictions occurring before, on or after the
effective date of the INA.

     Since domestic violence charges are one of the most common offenses,
attorneys should be aware that domestic violence convictions are without
exception (meaning misdemeanors and felonies) deportable offenses for
which there are no waivers under immigration law. See INA § 237 (a) (2) (E)
(i) and (ii).

     If possible, keep clients from being convicted of an aggravated felony.
The definition for immigration purposes may be found in INA § 101(a)(43).
Note some misdemeanors may also be aggravated felonies. Conviction of an
aggravated felony renders the alien ineligible for cancellation of removal,
asylum, and withholding. Immigration waivers for relatives of U.S. citizens
or permanent residents are virtually unavailable. No bond is available, even
for permanent residents. Congress has imposed mandatory detention
requirements for aggravated felons. Aggravated felons are subject to
expedited removal from the U.S. under INA § 238.

     Attorneys should determine if the client has been placed in immigration
proceedings. Ask the client for any or all of the following documents: Notice
to Appear in Removal Proceedings issued by an Immigration Court, Warrant
for Arrest of Alien issued by the INS, Order to Show Cause in Deportation or
Exclusion Proceedings issued by the INS on behalf of the Immigration Court.
Ascertain whether the client is eligible for any form of immigration relief if
convicted or if client admits to elements of the crime. Forms of immigration
relief may include, but are not limited to, adjustment of status to lawful
permanent resident (LPR), cancellation of removal for long-time permanent
residents or spouses, parents or children of U.S. citizens or permanent
residents, cancellation of removal for non-lawful permanent residents, and
suspension of deportation for those placed in immigration proceedings
before April 1, 1997.

     This is checklist of what not to do when representing foreign criminal
defendants:

     1. Do not assume the client is a U.S. citizen because he does not look
foreign and does not have an accent. Do not fail to ascertain a foreign
client’s immigration status or fail to obtain a complete immigration history
with copies of relevant documents.

     2. Do not assume that because a foreign defendant is married to a U.S.
citizen, has U.S. citizen children or parents, or is a permanent resident or
has been living in the U.S. for a long time that he cannot be deported.

     3. Do not fail to obtain a complete criminal record history of all charges
ever brought against a foreign client since cumulative criminal charges in
any or all jurisdictions may affect a client’s immigration status or bond
eligibility in immigration court.

     4. Do not fail to thoroughly research the relevant immigration laws and
cases that will affect the client’s ability to maintain permanent resident or
other status, remain in the U.S. or eligibility to travel or file for permanent
resident, citizenship or other immigration status.

     5. Never plead a foreign client under TCA § 40-35-313 - it will be a
conviction for immigration purposes even if it is later expunged.

     6. Never plead a noncitizen client to any controlled substance or
controlled substance related charge.

     7. Do not assume a noncitizen cannot be deported for a misdemeanor.
Some misdemeanor offenses are considered to be aggravated felonies for
immigration purposes.

     8. Never allow a noncitizen client to plead to any domestic violence
offense, harassment, stalking or child neglect or abuse, especially sexual,
violation of a protective or restraining order or any crime involving the use



of force. Be creative with pleading.

     9. Do not advise a foreign defendant regarding immigration
consequences of criminal proceedings unless you are knowledgeable and
able to thoroughly analyze the effect on current immigration status or
ability to file for a future immigration status or citizenship, the effect on
the client’s ability to travel freely out of and into the United States,
eligibility for relief from deportation, and ability to obtain a bond in
immigration proceedings.

     10. Try not to plead a noncitizen client to any crime involving moral
turpitude, any crime considered to be an aggravated felony under the
immigration laws, multiple misdemeanor or felony charges, crimes involving
force, fraud, perjury, counterfeiting, theft, domestic violence/stalking,
child abuse or neglect, any offense related to a controlled substance or
weapons, or any other crime with a potential adverse immigration
consequence.

     11. Do not accept a sheriff’s or prosecuting attorney’s assertion that a
foreign-born criminal defendant may not be released on bond or at the
conclusion of a criminal case because of an ICE (Immigration and Customs
Enforcement) detainer. An ICE detainer only directs the defendant be held
for 48 hours (two business days) after release from criminal court custody.
It does not authorize local authorities to hold someone indefinitely. If ICE
does not pick up the client within 48 hours, file a habeas petition with the
criminal court demanding release. Sometimes an attorney may want to alert
ICE that bond has been made or the case is concluded to start the clock
ticking. Document the call well because often ICE officers will argue that
notice must come from the jailor. Notify the jailor that a lawsuit will be
filed if ICE is not notified or if the client is not released at the proper time.

     12. Do not fail to educate the judge, the prosecuting attorney, the
jailors, etc. about the necessity to consider the immigration consequences
of a plea, except when it is not advisable to do so. Even if there is no
adjudication of guilt, the client may be “convicted” for purposes of
immigration law. Note that in Tennessee, sentence is almost always imposed
and then probation is granted. For purposes of immigration law, the client
has been sentenced to a term of imprisonment, even if he never serves a
day in jail.

     13. Do not fail to hire a competent interpreter knowledgeable about
legal issues to assist with communicating with a client whose native
language is not English. Take your own interpreter to court and to plea
negotiations to be sure the court interpreter is translating properly.

     14. Do not fail to put in writing in the client’s native language and in
English the advice given to the client regarding the possible immigration
consequences of the plea. The Tennessee Foreign Language Institute in
Nashville has translators for most languages.

     15. Do not allow prejudice against noncitizens to affect representation
of the foreign-born client. Do not assume a client who cannot speak English
well is unintelligent or is not deserving of the same zealous representation
given to U.S. citizen clients.

     16. Please do not turn away post-conviction cases (even for very old
convictions) without thoroughly evaluating the case. Often prosecuting
attorneys and judges are sympathetic to a client who will be deported if a
criminal conviction is not vacated or amended even when the legal grounds
are shaky. Never request a conviction be vacated or amended for purposes
of relief from immigration consequences. The Board of Immigration Appeals
has held a conviction set aside for immigration purposes will still be
considered a conviction for the original offense.

____________________

*Ms. Haas is a partner in the law firm of Haas & Devine, PC, and practices
immigration law. She is a graduate of Vanderbilt School of Law and a
member of the Tennessee Bar Association and American Immigration Lawyers
Association (AILA). She may be reached at chaas@realvisa.com.

Two simple drug possession convictions don't equal
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aggravated felony

By Bruce Buchanan*

      The Supreme Court held, in Carachuri-Rosendo v. Holder (June 14,
2010), a lawful permanent resident (LPR), who was convicted on two
occasions of minor drug possessions, was not convicted of any "aggravated
felony"; therefore, he could apply for Cancellation of Removal to prevent
his removal/deportation.

      Under the Immigration and Nationality Act (INA), a LPR, who is
convicted of any aggravated felony, is subject to removal from the U.S.
without being capable of asserting Cancellation of Removal (a defense to
removal if the LPR is eligible – present as a LPR in the US. for seven years
or more, "extreme hardship" on a U.S. citizen if removed and not convicted
of certain criminal offenses).

      In this matter, the individual was a LPR for over 20 years. Most of his
immediate family - wife, children and mother - were U.S. citizens. In 2004,
he pled guilty to possessing less than two ounces of marijuana, a
misdemeanor, and sentenced to 20 days in jail. A year later, he pled nolo
contendre to possessing one Xanex tablet without a prescription, a
misdemeanor, and received 10 days in jail.

      In 2006, the federal government, through the Department of Homeland
Security, filed to remove the LPR. The LPR filed for Cancellation of
Removal, but the Immigration Judge found his second possession conviction
was an aggravated felony, making him ineligible for this defense. The Board
of Immigration Appeals, following the law of the 5th Circuit Court of
Appeals, affirmed the Immigration Judge's decision. The LPR appealed the
BIA’s decision to the 5th Circuit, which affirmed.

      Under the INA, an aggravated felony does not equal an aggravated
felony conviction. 8 U.S.C. 1229b (a)(3). Rather, some misdemeanor
convictions can equal an aggravated felony. In this case, the government
asserted the latter and argued the underlying Xanex conviction "could" have
been treated as a felony under federal law; therefore, the Xanex conviction
could "hypothetically speaking" be a felony.

      The Supreme Court rejected this analysis, finding it was contrary to the
language of the INA. The INA states cancellation is not available to a non-
citizen "convicted of an aggravated felony." U.S.C. 1229b (a)(3). To be
convicted of an aggravated felony for a drug offense under the federal
Controlled Substances Act, the maximum prison term must be more than
one year. All simple possession offenses authorize only a one-year sentence
unless the prosecution decides to charge the defendant as a recidivist and
provide the defendant notice and opportunity to defend against that charge.

      The Court stated an immigration court cannot enhance the state offense
because facts known to it would have authorized a greater penalty under
state or federal law.

      Additionally, the government's position failed to meet a defendant's
mandatory notice and opportunity to defend requirements. In this case, the
Texas prosecutor chose not to charge the LPR with a recidivist
enhancement, which would have made the prison sentence more than one
year. Federal immigration court cannot apply their own "recidivist
enhancement after the fact."

      In conclusion, the Court remanded the case in order for consideration of
the LPR's Cancellation of Removal defense. He will have to assert this
defense from Mexico as he was removed after the Court of Appeals' 2009
decision.

____________________

* Bruce E. Buchanan is the partner-in-charge of the Immigration Section of
King & Ballow as well as a partner in the Labor and Employment Section. He
represents employers in many areas of immigration, including employer
compliance, individuals in immigration law as well as employers in labor and
employment law. He can be reached at bbuchanan@kingballow.com.

NOTICE: The information available in this newsletter includes basic legal
information and is not a substitute for legal advice or professional
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alternative dispute resolution advice. The information is provided for
general information only. It should not be considered legal advice or other
professional advice. You should consult an attorney if you have questions
concerning any specific situation.


