
PHOTO BY MICHAEL PATRICK, COPYRIGHT © 2011 // BUY THIS PHOTO

Defense attorney Mike Whalen looks through cases on the docket Tuesday in Knox County Felony Sessions
Court. The Administrative Office of the Courts, which is in charge of administering the budget for legal services for
the poor, has expressed concerns that Knox County court-appointed attorneys lead the state in costs. MICHAEL
PATRICK/ NEWS SENTINEL

Knox County outpaced every other major metropolitan area in the state last fiscal
year in the cost of providing legal services to poor people.

The numbers — no matter how one parses them — make that clear.

Knox County accounts for 7 percent of the state's population but racked up a 17
percent slice of the $36.8 million indigent defense fund pie last fiscal year. The
average claim filed by Knox County attorneys for providing legal services for the poor
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was $369, compared to the statewide average of $291.

Claims for legal services provided for the poor in Knox County totaled more than
those in the other three major metropolitan areas of Davidson, Shelby and Hamilton
counties in nearly every category. More Knox County attorneys billed more than
$100,000 in a single fiscal year than in any other county in the state.

It is those kinds of statistics that put Knox County, and
its system of providing legal help to its most vulnerable
citizens, in the crosshairs recently of the agency tasked
with stewarding the use of taxpayer money. That money
is set aside for what's known as indigent defense — the
Administrative Office of the Courts.

There have been number-crunching sessions, meetings,
roundtables, finger-pointing, debates and even audits.
Still, questions abound, and a News Sentinel
investigation revealed only one certainty — when it
comes to balancing the scales of justice for the poor with
the expense, there simply are no easy answers.

Right to counsel

Clarence Earl Gideon didn't set out to make legal
history. He was, by most accounts, a shiftless drifter and
petty thief. But in 1961, Gideon was accused of a crime
he insisted he did not commit — stealing booze and a
pocketful of coins from a Florida pool hall. Too poor to
hire a lawyer, he represented himself and lost. A high
school dropout, Gideon eventually persuaded the U.S.
Supreme Court to tackle a novel legal question — Were
poor people unable to afford a lawyer being denied the
right under the U.S. Constitution to a fair trial? The court
sided with Gideon and, in so doing, created the legal
right to an attorney for any accused criminal too broke to
hire one.

In the four decades since, that right has been expanded
either through court decisions or federal laws to include
all manner of poor people facing legal jeopardy —
juveniles accused of legal misbehavior, abused and
neglected children, parents at risk of losing their
children, alleged child support and restraining order

scofflaws facing jail time and the mentally ill ordered hospitalized.

Eventually, the list of taxpayer-funded legal services for poor people grew to include
expert witnesses such as doctors and psychiatrists and legal helpers, including
private investigators and interpreters.

State governments and their taxpayers have been stuck with finding ways to fund that
growing list of legal services for poor people. The solutions are myriad. In Tennessee,
leaders set maximum hourly rates and case caps. Lawyers found themselves on the
short end of the stick. Their hourly rates were eventually set at between $40 and $50
for everything but capital murder, with caps imposed depending on the type of case.
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The percentages:

A comparison of Tennessee's most populous counties showing the percentage of the state's
$36.8 million indigent defense fund each used during the last fiscal year and the percentage
of the state's population that resides within each county.

- Knox County: 7 percent of the state's population; 17 percent of money charged the indigent
defense fund

- Davidson County: 10 percent of the state's population; 16.6 percent of money charged the
indigent defense fund

- Hamilton County: 5.4 percent of state's population; 5.5 percent of money charged the
indigent defense fund

- Shelby County: 14.6 percent of state's population; 14.9 percent of money charged the
indigent defense fund

Average claims:

The average claim filed
by court-appointed
defense attorneys for
providing legal services
for the poor during the
last fiscal year:

OverallKnox County:

Experts, on the other hand, saw hourly rate ranges from $50 to $250 with no caps.

In 1987, the state came up with a new cost-cutting measure, proposing to create in
each county an elected public defender to handle the lion's share of criminal indigent
defense. Akin to the District Attorney's Office, which prosecutes accused criminals,
the public defender would set up an office and hire at a set salary and benefits a staff
of lawyers to defend the poor. Private attorneys would still be called upon to handle
all noncriminal work for poor people and criminal cases in which the Public Defender
had a conflict.

Knox County leaders opposed the move, arguing it would do little to cut costs. The
Legislature pressed forward two years later, creating a statewide system with Knox
County as the lone exception.

The way Knox County Public Defender Mark Stephens tells it, the county's refusal to
go along with the plan angered state legislators. Seeking to appease his brethren,
State Rep. Joe Armstrong in 1990 brought Knox County on board, Stephens said.

"We were created as an afterthought," Stephens said. "We've been behind the eight
ball from the very beginning."

As the last county to jump aboard, Knox County wound up with less funding and less
staff than the other metropolitan areas had, Stephens said.

The stage then was set for what would become an unprecedented battle more than a
decade later when Stephens filed suit against Knox County's judges over his staff's
caseload and what would eventually put Knox County on the radar of the AOC.

Rising costs

It was the numbers that drew the AOC's attention.

The administrative arm of the state Supreme Court, the
AOC is in charge of administering the budget afforded
for the provision of legal services for the poor amid not
only a statewide but nationwide budget crisis. As
budgets go, the indigent defense fund is a sliver of the
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$369 State: $291

Adult felony

Knox County: $662 State:
$527

Adult misdemeanor

Knox County: $323 State:
$239

Juvenile felony

Knox County: $578 State:
$267

Juvenile misdemeanor

Knox County: $345 State:
$185

Libby Sykes

state's annual expenditures. The Legislature set aside
for the fund this fiscal year roughly $37.5 million of the
state's $29.3 billion dollar budget.

Even so, it is always a tough sell. As Knoxville defense
attorney Mike Whalen noted, creating new crimes and
enacting tougher sentences are easy vote-getters.
Casting a vote to spend taxpayer money to protect the
legal rights of the poor, on the other hand, is hardly a
popular campaign slogan, he said.

The AOC finds itself caught in the middle, convincing
politicians to fork out money for a politically unpopular
expenditure while ensuring it is money wisely spent,
AOC Executive Director Libby Sykes said. "We've been
trying to look and examine why our fund keeps going up
and look at ways to provide effective representation
more efficiently," she said.

What the agency found, she said, was that Knox County
was chewing up more of the fund in most areas of legal
services than other, larger counties were, so the AOC
set out to find out why.

"We've talked to the General Sessions judges there and
other (Criminal Court) judges," Sykes said. "We were
never able to get an idea (why). That's been the case for
the past several years."

Remedies sought

It has been described as an "informational meeting," a
sit-down between AOC staffers, Knox County's Criminal Court judges and state
Supreme Court Justice Gary Wade earlier this year. The AOC put on the table
numbers showing, among other things, that billings for private lawyers tasked with
representing poor accused criminals had jumped from $1.7 million in fiscal year
2008-2009 to $2.6 million last fiscal year. Both figures far exceeded the most
populous county in the state, Shelby, and first met and then exceeded totals for more
populous Davidson County.

The AOC also noted that Stephens' office had been allowed to beg off representing
an unusually high number of accused poor people in those same fiscal years.

There was, most judges say, no arm-twisting by the AOC for the judges to step up
and slash those numbers by either cutting private attorneys' fee claims or boosting
Stephens' office's caseload, but, still, the message was clear.

"They were asking us to look at the fee claims and see if we had any doubts about
what the lawyers were doing," Criminal Court Judge Bob McGee said. "They were
reminding us we have the authority to cut some claims."

Both McGee and fellow Criminal Court Judge Mary Beth Leibowitz walked away from
the meeting certain that the numbers in their courts, where most felonies are heard,
were not the problem.
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Michael patrick/news sentinel
Judge Mary Beth Leibowitz
holds a bench conference
during a trial earlier this year
in Knox County Criminal
Court. Leibowitz said the
problem of burgeoning Knox
County claims for court-
appointed work ìdoesnít
resideî in Criminal Court.

"I take it very seriously when a lawyer presents me with a fee claim that they're telling
me the truth," McGee said. "I will not gratuitously assume a lawyer is lying to me. I
have never cut a claim."

The way McGee sees it, Stephens "sets a very high
standard of indigent representation in Knox County. The
hours spent, the caregiving would far exceed the
standards of any other county in Tennessee" and that
"acts as a standard for private counsel. I think we have a
very high standard for the representation of indigent
clients."

Leibowitz said she looked at the numbers, when divvied
up by judges, and saw that the problem of burgeoning
Knox County claims "doesn't reside" in Criminal Court.

Statistics bear her out when broken down by claims
approved by judges. Both she and McGee are midway
down the list.

Judges in sessions court, where all criminal cases begin, readily admit a spike in
claims from private attorneys, but all those who agreed to be interviewed had a
simple explanation.

"I don't know of any jurisdiction where the public defender has sued the general
sessions court judges," Judge Tony Stansberry said.

Here's what happened: Stephens, already arguing he was understaffed from the
get-go, fired an unprecedented legal shot over the bow in 2007 when he insisted his
caseload relative to staffing was so high, poor people were getting constitutionally
shafted. He filed legal action to bar his staff from representing misdemeanor cases
and threatened similar action in the upper-level Criminal Courts.

The AOC feared the indigent defense fund for private defense attorneys would take a
hit it could not afford in filling the gap and fought Stephens' move, arguing he was
exaggerating the problem.

Sessions judges were sympathetic to Stephens' plight.

"If you look at Shelby County and Davidson County, their public defenders' offices are
funded differently. They have a lot more public defenders per population," said
Sessions Judge Andrew Jackson VI.

So, they came up with a plan: Cite as a legal conflict Stephens' staffers'
representation of poor people in more cases than normal.

"We did give him some relief on not appointing the public defender to every case to
sort of let him get caught up," Jackson said.

That caused an increase in the number of private attorneys asked to represent poor
people in criminal cases in Knox County, which, in turn, boosted Knox County's slice
of the indigent defense fund pie.

There is a dispute, however, on why that practice has suddenly slowed. Stephens
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Expert services

Hourly rates . . .

$115: Accident
reconstruction

$250: Doctors,
psychiatrists

$150: Psychologists

$200: DNA expertS

$125: Forensic
anthropologists

$65: Mitigation specialists

$75: >Ballistics,
fingerprint, handwriting
experts

$50: Investigators,
certified interpreters
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Judge Charles Cerny
presides Thursday in Knox
County General Sessions
Court. Cerny believes the
AOC's focus on criminal
defense funding as a solution
to its growing budgetary
concerns is misguided. "I
really just don't think a
sophisticated enough analysis
of those numbers has been
applied to them so we can
ascertain if there is a
problem," Cerny said. (AMY
SMOTHERMAN
BURGESS/NEWS
SENTINEL)

blames the AOC for narrowly focusing its radar this year to Knox County's bills for
representing poor people on the criminal side of the equation and, albeit tacitly,
forcing sessions judges to abandon their plan to lower his caseloads by calling on
more private attorneys to fill the gap.

"Our caseloads are blowing up on us again," he said. "Everything we did over the last
four years has been wasted. By this time next year, we will have to refile our
litigation."

Most of the sessions judges see it differently. They say
their plan worked. Stephens' staff is no longer
overburdened and can now take on more cases, so
Knox County's portion of the indigent defense fund will
go back down.

But one judge doesn't think it's quite that simple.

Rates criticized

Sessions Judge Charles Cerny believes the AOC's
focus on criminal defense funding as a solution to its
growing budgetary concerns is misguided.

"I really just don't think a sophisticated enough analysis
of those numbers has been applied to them so we can
ascertain if there is a problem," Cerny said. "Different
districts have different ways of doing things. Knox
County has established a very beneficial habit or pattern
to get an awful lot of work done on the sessions court
level. As a result, we're seeing cost savings not only in
less trials but savings in billings."

Stephens agrees.

He says the AOC "should be very ashamed" of what the
state is willing to pay to protect poor people from losing
their liberty and, in death penalty cases, their lives.

"(The state rate for attorneys representing poor people)
is a far cry from the minimum standards required under
the constitution," Stephens said.

AOC's Sykes agrees the state has not increased its $40
out-of-court and $50 in-court rate of pay for attorneys
representing poor people in 17 years, and AOC general
counsel David Haines notes Tennessee ranks in the
bottom third of all states in the country in its rate of pay
per population capita.

A tanking national economy isn't helping, Sykes said.

"Clearly, we get 350 to 500 claims every day," she said.
"Judges tell me people have less money out there."
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Fewer major law firms are willing to take on the representation of poor people
because they simply cannot afford it, and more experienced criminal defense
attorneys are also pulling out of indigent defense work, said attorney Whalen, who is
secretary of the Tennessee Association of Criminal Defense Lawyers. And that, he
said, raises the question: Are poor people getting shafted?

"People who are indigent and charged with a crime are no less protected under the
constitution," he said.

There is no move by the AOC to curb the bills filed by expert witnesses despite that
category's growing numbers, nor do those witnesses face caps as do defense
attorneys, Whalen said.

Defense attorney Bruce Poston noted that his bill for garnering a plea deal for a
Spanish-speaking man accused of murder was cut from $3,000 to $1,500 by the AOC
when interpreters whose interviews of witnesses helped cement the deal were paid
some $33,000.

TACDL filed a petition asking the state Supreme Court to boost the rates for attorneys
representing poor people, but, so far, the court has remained silent.

Like Stephens, Whalen is appalled that the AOC is criticizing Knox County lawyers for
billing more hours toward representing the poor than other areas do.

"The fact that you're starving me doesn't mean I should be happy other people are
getting starved more," Whalen said. "Knoxville has always been seen as a very
strong defense bar. Knoxville lawyers are trained on how to handle cases. I think if
you work your cases and test your cases it takes longer. Your (bill) looks higher."

Besides, Whalen and others note, it is shortsighted to focus solely on private
attorneys' bills for representing poor people criminally accused when there appears to
be unchecked growth in the realm of family law.

Growing arenas

The state has in the past two fiscal years racked up big bills, regardless of which
metropolitan areas were under the microscope, for family law matters for the poor. In
fiscal year 2008-2009, $9.6 million of the overall indigent defense budget went to
family law. Last fiscal year, that number grew to $12.4 million.

Included in those totals were private attorney claims to represent the poor in
contempt cases involving either failure to pay child support or violating domestic
orders of protection; to serve as guardians for children either stuck in the middle of
custody battles or alleged to be victims of abuse and neglect; and to represent
parents from whom the state was seeking to strip their parental rights.

Those attorneys face the same rates and caps as criminal defense attorneys. Yet,
their billings have been growing by leaps and bounds.

In Knox County, attorneys' billings for contempt have grown in the past two fiscal
years from $416,275 to $603,892; for guardians from $773,056 to $852,653; and
parents' attorneys from $400,000 to $547,610. Knox County outpaces every other
major metropolitan area in contempt cases, lags behind only Shelby County in
guardianships and falls third to Shelby and Davidson counties in parents' attorney
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Mark Saroff

fees.

Knox County Fourth Circuit Judge Bill Swann contends that if the numbers for
contempt cases in his court are high, it's only because authorities here are taking
domestic violence and resulting protective orders more seriously. He's heard no
complaints from the AOC.

"I think the citizens of Tennessee are getting, for the most part, a great bargain
because the attorneys are working hard," he said. "They're underpaid We're not
throwing money away."

The AOC has expressed concern about the growing numbers across the state in
guardianships, so much so the state Supreme Court is considering tightening the
rules on when both children and poor parents are entitled to state-funded attorneys,
according to a proposed rule change.

Knox County Juvenile Court Judge Tim Irwin said he recently asked the AOC to take
a look at the billing practices in his court.

"We've had discussions with the AOC and the Supreme Court. It was something I
asked them to come and check us out," Irwin said. "I think there are different ideas
(between him and the AOC) on what's a billable event. We've worked on those
issues, and I think we've addressed most of them."

Irwin, like all of Knox County's judges, says he is "proud of our attorneys" and
believes them to be providing honest work for honest pay at rates that are pitifully low.

But a review by the News Sentinel showed that while attorneys are being scrutinized
for their veracity, there is another group of stakeholders who are not — the clients.

Trusting truthfulness

Mark Saroff estimates he owns $4.2 million in property
on Jackson Avenue in downtown Knoxville, so why is
the state forking out money to defend him in a driving-
while-intoxicated case?

Because Saroff raised his right hand, swore to tell the
truth and then insisted he has no income, no home of
his own, three children and no access to that $4.2
million in real estate — and there is absolutely no one in
the state paid to verify his claim.

"The law presumes that if you swear to tell the truth,
you're telling the truth," Criminal Court Judge Leibowitz
said. There's really nobody to go out and investigate."

Criminal Court Judge McGee, who appointed Saroff an
attorney, agreed.

"We don't have any personnel to investigate it," McGee
said. "Apparently, the AOC doesn't either, so we have to
take their word for it."
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Saroff is a well-known real estate developer who for years had been engaged in a
public battle over warehouses he owned in downtown Knoxville that had grown
dilapidated and, in 2007, burned in a suspicious fire. He's filed or been involved in all
manner of civil litigation over the property, from bankruptcy to lawsuits.

In the midst of that, he wound up in May 2008 arrested for allegedly driving drunk in
the wrong lane of traffic on Western Avenue.

Like all citizens claiming to be too poor to afford to hire an attorney, Saroff was
required to fill out a two-page affidavit on his finances and swear he was telling the
truth. That he somehow found cash to post bail didn't matter.

There are those who are convinced that too much of the fund set aside to provide
legal services for the poor is instead being spent on liars who could afford to hire a
lawyer but don't.

"As I was writing this letter, a man came in looking for an attorney to sign his form for
a free lawyer, and he had made a $10,000 bond," Clarksville attorney Elizabeth
Parker Pugh wrote in a letter opposing a measure by the AOC to save money via a
new contracting proposal. "This is where the changes should be made. If he can
make a bond like that, he can certainly pay a lawyer."

But while the ability to post bail is a factor in judges' decisions on whether to appoint
an attorney, it is hardly a major factor. Bonding companies willing to post bail for a
fraction of the actual cost abound, and most defendants claim a relative or friend
foots the bill.

The fact remains, judges say, that if a person says they are poor, the court accepts
the claim.

"Most of the time it's obvious," Leibowitz said.

The address listed is, for example, a housing project. The defendant comes to court
in ratty clothes and in obvious need of medical or dental care. Many poor accused
criminals cannot, in fact, post bail.

Still, judges do have one arrow in their quiver against fraudulent claims of poverty.

"If somebody has any modicum of income at all, there is a monetary fee you can
assess and it helps the AOC," Sessions Judge Cerny said.

AOC figures in a 2010 report show that Knox County judges are more likely than their
metropolitan counterparts to assess that fee and collect it. But the figure is chump
change compared to the overall bill to provide poor people legal representation. Knox
County, for example, collected just $45,800 last year — the highest of any other
county in the state.

Searching for solutions

In the end, everyone agrees, there are no easy solutions to the problem of balancing
the budget and ensuring protection of the legal rights of the poor in Knox County or
elsewhere.

The AOC is, director Sykes said, doing its part, lobbying legislators for more money
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Public defender Mark
Stephens argues for
defendant Micah Johnson last
year in Knox County Criminal
Court. Stephens says the
AOC "should be very
ashamed" of what the state is
willing to pay to protect poor
people from losing their liberty
and, in death penalty cases,
their lives. J. MILES CARY/
NEWS SENTINEL

while scrutinizing its use. They've hired a former IRS agent to conduct audits, created
a new electronic filing system to make it easier for judges to keep track of claims and
advanced controversial proposals to cut costs.

TACDL secretary Whalen and his brethren are
continuing to fight for reforms, including raised rates and
caps for attorneys representing the poor while fostering
higher work standards and training opportunities for new
lawyers. Public Defender Stephens vows to keep
advocating for equal justice for the poor.

But Whalen suggested one solution that rests solely with
the legislators who ultimately control the indigent
defense fund purse strings.

"They could quit passing new laws making everything
illegal and increasing sentences," he said. "There are
(budgetary) choices being made on all sides, but the
only ones they're aiming the guns at are the indigent
defendant."

Follow Jamie Satterfield on Twitter at http://twitter.com/jamiescoop.
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