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OPINION

I.     FACTS &  PROCEDURAL HISTORY

  

This case arises out of an automobile accident on November 24, 2008.  On November

24, 2009, Kristina Kay Klamborowski and Mark David Klamborowski  filed a pro se1

Complaint against Jason Johnson and their uninsured motorist provider, Allstate Insurance

Company (“Allstate”).   The Klamborowskis alleged that Mrs. Klamborowski was injured2

when the vehicle in which she was a passenger was struck by Mr. Johnson’s vehicle.  The

Klamborowski’s Complaint sought damages for lost wages, pain and suffering, and medical

expenses.  Mr. Johnson filed a pro se Answer denying that Mrs. Klamborowski’s alleged

injuries were caused by the automobile accident.  Allstate also filed an Answer asserting

numerous defenses. 

In 2010, the Klamborowskis obtained counsel.  After several continuances, the matter

was tried before a jury on February 26 and February 27, 2013.  According to the parties,  at3

the close of Mrs. Klamborowski’s proof, the trial court granted Mrs. Klamborowski’s Motion

for a Directed Verdict as to the liability of Mr. Johnson.  The jury, however, returned a

verdict in favor of Mrs. Klamborowski for zero dollars, finding, despite Mr. Johnson’s

liability for the accident, that she was not entitled to damages.  

Mrs. Klamborowski filed a Motion for New Trial or Additur.  Following a hearing,4

the trial court entered a succinct Order Affirming Verdict, refusing to grant an additur or to

order a new trial.  Mrs. Klamborowski timely appealed to this Court.                   

    

Mark David Klamborowski was apparently dismissed from the case prior to trial. 1

Allstate has filed an Appellee’s brief.  Mr. Johnson has not participated in this appeal. 2

The record contains only transcripts of the trial testimony of Mrs. Klamborowski and Mr. Johnson.3

No transcript from this hearing is included in the record.4
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II.     ISSUE PRESENTED

Although presented by Mrs. Klamborowski as two issues, we perceive the sole issue

on appeal to be whether the trial court erred in failing to grant a new trial due to the alleged

inadequacy of the jury verdict.   For the following reasons, we affirm the judgment of the5

trial court.6

III.     STANDARD OF REVIEW

“The standard of review in determining whether an appellate court should require a

new trial because of the inadequacy of a jury verdict is whether the amount awarded falls

below the range of reasonableness.”  Harville v. Wolfe, No. E1999-02263-COA-R3-CV-

2000 WL 72033, at *1 (Tenn. Ct. App. Jan. 27, 2000) (quoting Smith v. Shelton, 569 S.W.2d

421 (Tenn. 1978)).  “In reviewing the adequacy of the jury’s award, we note that ‘[the

determination of] the amount of compensation in a personal injury case is primarily for the

jury, and that next to the jury, the most competent person to pass on the matter is the trial

judge who presided at the trial and heard the evidence.’” Kinnard v. Taylor, 39 S.W.3d 120,

122 (Tenn. Ct. App. 2000) (quoting Foster v. Amcon Int’l, Inc. 621 S.W.2d 142, 146 (Tenn.

1981)).  “[O]ur analysis is limited to a determination of whether the record reflects material

evidence demonstrating that the jury’s award is ‘at or above the lower limit of the range of

reasonableness, giving full faith and credit to all of the evidence that tends to support that

amount.’” Miller v. Williams, 970 S.W.2d 497, 498 (Tenn. Ct. App. 1998) (quoting Poole

v. Kroger Co., 604 S.W.2d 52, 54 (Tenn. 1980)).  “We are required to take the strongest

legitimate view of all the evidence, including all reasonable inferences therefrom, to sustain

the verdict; to assume the truth of all evidence that supports it; and to discard all evidence

to the contrary.”  Id. (citing Poole, 604 S.W.2d at 54).  We do not reweigh the evidence nor

do we determine witness credibility.  Id. (citing Poole, 604 S.W.2d at 54).        

The Court of Appeals does not have the authority to grant an additur under Tennessee Code5

Annotated section 20-10-101.  See Poole v. Kroger Co., 604 S.W.2d 52, 54 (Tenn. 1980); Wilkerson v.
Altizer, 845 S.W.2d 744, 749 (Tenn. Ct. App. 1992).

In her brief, Mrs. Klamborowski briefly argues that the trial court “erred when [it] failed to instruct6

the jury after the verdict as to an award for damages.”  This argument is not developed, however, nor is it
listed as an issue for review.  Therefore, we will not consider the propriety of the jury instructions on appeal. 
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IV.  DISCUSSION

 

On appeal, Mrs. Klamborowski argues that a verdict for zero dollars was not within

the range of reasonableness because, according to Mrs. Klamborowski, the uncontradicted

expert testimony established that Mrs. Klamborowski suffered “some injury” and that “at

least some evaluation and treatment was necessary.”  Mrs. Klamborowski’s appellate brief

is not a model of clarity, but she appears to argue that she should have been awarded

damages of approximately $4,800.00 for medical evaluations and treatment as well as

damages for pain and suffering.   In response, Allstate contends that Mrs. Klamborowski7

failed to prove, by a preponderance of the evidence, that her injuries were caused by the

accident in question rather than by either a prior automobile accident or her occupation.

At trial, Mrs. Klamborowski testified regarding her alleged injuries and treatment. 

She testified that immediately following the accident she was shaken-up and unsure whether

she had been injured.  However, she claimed that “probably[] the next day or the day after

that[] [her] back started to hurt. [She] got a headache. [Her] neck was bothering [her].”   “[A]

couple of weeks” after the accident, she visited her primary care physician, Dr. Kozinski, “for

all of about 5 or 10 minutes” to complain of back and hand pain.  According to Mrs.

Klamborowski, Dr. Kozinski “didn’t know why [she] was having pain in [her] hand and why

[she] was having back troubles” and he believed her symptoms were due to carpal tunnel

syndrome.  Thus, Dr. Kozinski referred her to a hand specialist, Dr. Joyner.  Dr. Joyner then

referred Mrs. Klamborowski to a neurologist, Dr. Cherdak, for carpal tunnel syndrome

testing. According to Mrs. Klamborowski, the test results indicated that she did not suffer

from carpal tunnel syndrome.  Then, in June,  Mrs. Klamborowski sought treatment from a

chiropractor, Dr. Wesley Stewart, who performed adjustments and “other various

[procedures]” to “loosen up [her] back so he can do straightening and help [her] spine and

[her] neck.” 

Mrs. Klamborowski testified that she is employed as a graphics computer operator

which requires her to “type for a living[.]”  She claimed that pain in both her head and back

and numbness in her hands following the accident prevented her from soliciting new

contracts.  On cross-examination, Mrs. Klamborowski could not provide documentation of

jobs she was unable to solicit because, she claimed, the nature of her business is verbal.  She

Mrs. Klamborowski’s argument regarding pain and suffering, which contains no citations to either7

authority or the record, essentially consists of a single assertion that Allstate did not present evidence that
she did not experience anxiety as a result of the accident.  Because Mrs. Klamborowski has failed to present
a sufficient argument with regard to the non-award for pain and suffering as required by Tennessee Rule of
Appellate Procedure 27(a), we consider the issue waived.  See Boggs Kurlander Steele, LLC v. Horizon
Commc’ns, No. M2006-00018-COA-R3-CV, 2008 WL 490628, at *4 (Tenn. Ct. App. Feb. 21, 2008) (citing
Newcomb v. Kohler Co., 222 S.W.3d 368, 402 (Tenn. Ct. App. 2006)). 
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was also admittedly unable to provide any evidence regarding lost wages, either past or

future.  However, on re-direct, Mrs. Klamborowski stated her opinion that she “could have

made 20 to $30,000 just from [the Olympics]” event she was unable to solicit.  

In her trial testimony, Mrs. Klamborowski acknowledged that she suffered whiplash 

in a 2006 automobile accident, necessitating chiropractic treatment for five and one-half

months.  She stated that following the 2006 accident, “[e]very once in a while, [her] hand

would get a little tingling just from sitting and working.”  She also admitted that after the

2006 accident, she experienced pain in her back and neck.  However, she insisted that, after

the 2008 accident, her hand “got extremely worse[,]” her back “started hurting [] more[,]”

her headaches worsened, and she began having trouble sleeping.  

It appears that Mr. Johnson was the only other witness at trial.  He admitted that he

lost control of his vehicle while making a turn in the rain.  He estimated that he was traveling

approximately thirty to thirty-five miles per hour and he stated that the Klamborowski’s

vehicle was also moving, in the same direction, at the time of impact.  Mr. Johnson testified

that after the accident, the Klamborowskis refused medical attention and they “got in their

car and sped off after yelling at [him].” 

Again, Mrs. Klamborowski argues on appeal that the unrefuted expert medical

testimony indicated that she suffered “some injury” and that “at least some evaluation and

treatment was necessary.”  Thus, she contends that the jury’s award of zero damages is not

supported by material evidence.

In her appellate brief, Mrs. Klamborowski points to her own trial testimony regarding

her medical encounters following the accident.  However, in challenging the zero damage

award, she primarily relies upon expert deposition testimony purportedly establishing that

the 2008 accident caused her injuries and that she incurred reasonable and necessary medical

expenses to evaluate and treat such injuries.  For example, Mrs. Klamborowski cites what

she claims is Dr. Cherdak’s deposition testimony in which he allegedly opined that the 2008

accident “could have been. . . . a contributing factor” to her injuries or “an exacerbation of

a medical condition” and that a $443.00 medical bill “seemed reasonable.”  She also cites the

deposition testimony of Dr. Stewart in which he opined with a “reasonable degree of

chiropractic certainty” that the 2008 accident had caused her injuries because, according to

Dr. Stewart, “nothing else [] was presented that would explain the injuries that [he] found.” 

However, according to Allstate, Dr. Stewart indicated that he was unaware of Mrs.

Klamborowski’s 2006 automobile accident when such relevant information should have been

revealed.  According to Mrs. Klamborowski, Dr. Stewart also stated in his deposition that

Mrs. Klamborowski incurred a chiropractic fee of $4416.00, which he testified was a

reasonable fee for the necessary treatment she received 
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In her brief, Mrs. Klamborowski also cites case law holding that a zero verdict cannot

stand where damages are established by unrefuted expert proof.  Watson v. Payne, 359

S.W.3d 166 (Tenn. Ct. App. 2011), involved a fact pattern similar to the instant case.  In

Watson, the defendant admitted fault for an automobile accident and a trial was conducted

on the issue of damages.  Id. at 166.  The jury awarded the plaintiff zero damages, and the

trial court denied the plaintiff’s motion for additur or a new trial.  Id. The plaintiff appealed

arguing that the jury could not ignore expert proof and award zero damages where the only

medical proof indicated that the plaintiff had sustained at least some injury.  Id.  On appeal,

this Court determined that the jury’s award of zero damages was not within the range of

reasonableness because the unrefuted expert testimony supported an award minimally equal

to medical expenses incurred to evaluate the plaintiff for injuries following the accident.  Id.

at 170-71. 

Similarly, in Wilhoit v. Rogers, No. E2012-00751-COA-R3-CV, 2013 WL 3717425,

at *13 (Tenn. Ct. App. July 12, 2013) perm. app. denied (Tenn. Nov. 13, 2013), the eastern

section of this Court reversed a zero damages verdict for medical expenses and personal

injuries, following a stipulation of liability, where undisputed expert proof of injury,

causation, and harm existed.    

“The law requires a plaintiff seeking to recover damages resulting from a personal

injury to present competent expert testimony (1) to prove medical expenses were necessary

and reasonable and (2) to establish that a plaintiff’s physical injury was in fact caused by the

incident at issue.”  Al-Athari v. Gamboa, No. M2013-00795-COA-R3-CV, 2013 WL

6908937, at *3 (Tenn. Ct. App. Dec. 30, 2013) (citing Borner v. Autry, 284 S.W.3d 216, 218

(Tenn. 2009); Miller v. Choo Choo Partners, L.P., 73 S.W.3d 897, 901(Tenn. Ct. App.

2001)).  “‘[A]ggravation of a pre-existing condition is a compensable element of damages.’” 

Wilhoit, 2013 WL 3717425, at *12 (quoting Taylor, 2003 WL 21487112, at *3). 

Additionally, when reasonableness and necessity are demonstrated by expert proof,

“[g]enerally, a plaintiff in a negligence action is entitled to recover reasonable expenses for

medical examinations to determine if the plaintiff sustained injuries, even where it is

determined that the plaintiff sustained no injury.”  See Watson, 359 S.W.3d at 170 (citing

Newsom v. Markus, 588 S.W.2d 883, 887 (Tenn. Ct. App. 1979). 

  

Ironically, Mrs. Klamborowski argues in her brief that “[t]he subject of

Plaintiff/Appellant’s injuries was not one that is discernable by laymen and requires expert

proof[.]”  We agree.  Unfortunately, the expert deposition testimony relied upon by Mrs.

Klamborowski to establish her damages is not included in the record on appeal, nor is it clear
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that it was ever presented to the jury.   Given the lack of expert proof concerning damages,8

we find material evidence to support the jury’s verdict of zero damages.  The judgment of

the trial court is affirmed.    

V.     CONCLUSION

For the aforementioned reasons, we affirm the judgment of the trial court.  Costs of

this appeal are taxed to Appellant, Kristina Kay Klamborowski, and her surety, for which

execution may issue if necessary.

_________________________________

ALAN E. HIGHERS, P.J., W.S.

Two pages of Dr. Stewart’s deposition are attached to Allstate’s “Opposition to Motion for New8

Trial or Additur.”  Notwithstanding the post-trial timing of the submission, “‘[t]he law is clear that
statements of fact made in or attached to pleadings [or] briefs . . . are not evidence and may not be considered
by an appellate court unless they are properly made part of the record.’ i.e., approved by the trial court.” 
Reid v. Reid, 388 S.W.3d 292, 295 (Tenn. Ct. App. 2012) (quoting Threadgill v. Bd. of Prof’l Responsibility
of Supreme Court, 299 S.W.3d 792, 812 (Tenn. 2009) overruled on other grounds by Lockett v. Board of
Professional Responsibility, 380 S.W.3d 19 (Tenn. July 3, 2012)).

At trial, the judge asked Mrs. Klamborowski’s counsel whether Dr. Stewart’s deposition would be introduced
into evidence.  Counsel responded that the deposition would be introduced into evidence at a later time, but
the transcript contains no indication of a later introduction and no trial exhibits are included in the record
on appeal.    
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