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Letter from the Editor

      I hope everyone enjoys the latest newsletter from the TBA Labor and
Employment Section. It covers three important Supreme Court decisions in
employment law. I want to thank this issue's authors – Bryan Pieper, Brent
Baxley and Laura Anthony.

     If you have an article or idea, please e-mail me
(bbuchanan@kingballow.com) or call (615-726-5484). Government lawyers
are invited to contact me about submitting articles as it would be nice to
have your perspective.

Bruce Buchanan

Supreme Court says oral complaint equals complaint

By Brent Baxley 1

     The U.S. Supreme Court, in Kasten v. Saint-Gobain Performance
Plastics, held the anti-retaliation provision of the Fair Labor Standards Act
(FLSA) protects an employee’s oral complaints to supervisors about wage
and hour violations, rejecting the employer’s argument that the FLSA does
not cover an oral complaint.

     The FLSA forbids employers from discharging any employee because the
employee has "filed any complaint" alleging a violation of the FLSA. Thus, if
an employer fires or otherwise adversely affects the terms and conditions of
such employee's employment because the employee "filed any complaint"
about the employer violating the FLSA, such employee can sue the employer
in federal court under the FLSA. Such a lawsuit is called an "anti-retaliation
suit."

     In this case, a production worker repeatedly raised concerns about the
time clocks' locations, calling them illegal, to the company, specifically, his
shift supervisor, a human resources employee, the lead operator on the
production team, the human resources manager, and the operations
manager. The company did not make any changes in the time clocks'
locations and denied viewing the employee’s complaints as significant.

     The employee was discharged over the time clock. The company said he
regularly failed to utilize it. The production worker alleged it was due to his
oral complaints about the time clock and filed an anti-retaliation suit in
federal court against his former employer. In a related lawsuit, the same
federal court found the plastic company violated the FLSA by placing its
time clocks in locations that prevented workers from receiving credit for the
time they spent putting on or taking off their lab clothing and gear before
clocking in and out.

     The federal court ruled in favor the company, holding the FLSA requires
a complaint to be in writing in order for the complaint to be the basis of an
anti-retaliation lawsuit. As none of the production worker's complaints were
in writing, the lower court ruled the employer did not commit unlawful
retaliation under the FLSA. The appellate court affirmed the trial court's
holding.

     The Supreme Court reversed the lower courts' rulings in favor of the
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company, holding the production worker's oral complaints were protected
under the FLSA in the same manner as if they had been in writing. In
reaching this conclusion, the Court interpreted the pertinent language from
the FLSA's anti-retaliation provision - "filed any complaint" - to discover
whether Congress intended for oral complaints to be protected from
retaliation.

     First, the Court held the phrase was ambiguous because the term "filed"
can sometimes refer to situations where a person "places a paper in official
records", but it can also refer to situations where a person merely presents
something "in a regular way . . . so that it shall go upon the records or into
the order of business." In doing so, it researched numerous dictionaries.
With the word "any" immediately following the word "filed", the Court
concluded Congress intended the anti-retaliation provision to cover a broad
array of complaints, not limited to solely written complaints.

     To bolster this conclusion, the Court considered (1) the legislative
history and purpose of the FLSA; (2) the Department of Labor's own
interpretations of the FLSA; and (3) other judicial interpretations of the
FLSA. Regarding the legislative history, the Court found the phenomenon of
oral filings was known to Congress when the FLSA was passed; indeed, the
word "filed" is used in many other places in the FLSA where the oral or
written question is left unresolved. Regarding federal agency interpretations
of the FLSA, the Court found the Department of Labor and several other
federal agencies sometimes allow complaints to be filed orally. Last,
regarding other judicial interpretations, the Court found federal judges have
used the word "filed" to mean both written and oral statements; on this
point, the 9th Circuit has always held oral complaints are protected under
the FLSA.

     Finally, the Court considered the employment policies that the FLSA was
designed to serve. The Court noted the FLSA was implemented to give the
workforce legal protection in the areas of minimum wages and maximum
hours. The FLSA, the Court continued, relies chiefly upon worker-submitted
complaints to effectuate its policy directive because the federal government
cannot effectively monitor the large number of employees in the country.
To better serve the policy behind the FLSA, the Court reasoned Congress
intended to make it easier, not harder, for a worker to submit a complaint.
Thus, the Court concluded, Congress intended for oral complaints to be
protected, not just written complaints.
____________________
1 Brent Baxley is an attorney in the Litigation section of King & Ballow. He
received his law degree from Vanderbilt School of Law. He may be reached
at bbaxley@kingballow.com.

Title VII Provides a Retaliation Claim to Third Parties
Who Did Not Personally Engage in Protected Activity

By Bryan Pieper1

      Eric Thompson sued North American Stainless alleging he was fired
because his fiancée, Miriam Regaldo, filed an EEOC charge of sex
discrimination. The District Court granted summary judgment for North
American Stainless, which the Sixth Circuit Court of Appeals upheld. The
United States Supreme Court, in Thompson v. North American Stainless, LP,
reversed, holding if the allegations were true, Thompson's termination
violated Title VII of the 1964 Civil Rights Act.

     At first blush, this result may seem counter-intuitive. Title VII prohibits
an employer from retaliating against an employee who files an EEOC charge
or opposes illegal discrimination. How, then, does the statute provide a
cause of action to a third party who did not personally engage in the
protected activity? Regaldo’s filing of an EEOC charge unquestionably
constituted protected activity under Title VII. The Supreme Court noted
Title VII retaliation has been defined as any employer action that might well
have dissuaded a reasonable worker from making or supporting a
discrimination charge. A reasonable worker obviously might be dissuaded
from engaging in protected activity if she knew her fiancé would be fired.
Thus, if North American Stainless fired Regaldo’s fiancé because she had
filed an EEOC charge, this act constituted retaliation against Regaldo. 
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     North American Stainless argued prohibiting reprisals against third
parties would lead to difficult line-drawing problems concerning the types
of relationships entitled to protection. If retaliating against an employee by
firing her fiancé suffices, what about firing an employee’s girlfriend, close
friend, or trusted co-worker? The Supreme Court acknowledged the force of
this point, but held it did not justify a categorical rule that third-party
reprisals do not violate Title VII. The text of the statute is broad so the
Supreme Court applying a broad standard, held a preference for clear rules
cannot justify departing from the statutory text. The Supreme Court also
declined to identify a fixed class of relationships for which third-party
reprisals are unlawful:

We expect that firing a close family member will almost always meet
the [retaliation] standard, and inflicting a milder reprisal on a mere
acquaintance will almost never do so, but beyond that we are
reluctant to generalize. . . Given the broad statutory text and the
variety of workplace contexts in which retaliation may occur, Title
VII’s antiretaliation provision is simply not reducible to a
comprehensive set of clear rules.

Thompson v. North American Stainless, LP, WL 197638 at *4.

     If Title VII prohibits retaliation against an employee who files an EEOC
charge, and Thompson’s termination constitutes retaliation against Regaldo,
then why would Thompson have standing to sue? To address this, the
Supreme Court turned to the language of Title VII, which provides a private
of action to a person "claiming to be aggrieved" by the employer’s unlawful
retaliation. 

     The Supreme Court discussed the problems that would exist with either
an overly broad or an overly narrow reading of the words "person claiming to
be aggrieved." On the one hand, it could be asserted a "person aggrieved"
requires nothing more than the minimal Article III standing, which consists
of injury in fact caused by the defendant and remediable by the court. The
Supreme Court rejected this reading, holding if any person injured in the
Article III sense by a Title VII violation could sue, absurd consequences
would follow. For example, a shareholder of a company could sue the
company for firing a valuable employee in violation of Title VII if that firing
caused the value of his stock to go down. Using this liberal standard would
expose the employer to claims from huge numbers of people who contend
they were negatively affected in some way by the retaliation against the
employee, which was not Congress’ intent.

     At the other extreme, limiting person "aggrieved" by the retaliation to
the person who actually engaged in the protected activity is artificially
narrow, according to the Supreme Court. If Congress had intended such a
narrow group of potential plaintiffs, it would more naturally have said
"person claiming to have been discriminated against for engaging in
protected activity", instead of "person claiming to be aggrieved." Moreover,
such a narrow reading would provide employers with free license to strike
back against employees who oppose discrimination, so long as the
retaliatory action is technically done to someone else.

     The Supreme Court held a common usage of the term "person
aggrieved", avoids both of these extremes. To be an "aggrieved person"
under Title VII, the person must fall within the "zone of interests" sought to
be protected by the statute. This standard permits suit by any plaintiff with
an interest arguably to be protected by the statute, while excluding
plaintiffs who might technically be injured in an Article III sense, but whose
interests are unrelated or marginally related to the purposes of Title VII.

     Applying this standard, the Supreme Court held Thompson fell within the
zone of interests protected by Title VII. He was an employee of North
American Stainless and Title VII’s purpose is to protect employees from their
employers’ unlawful discrimination and retaliation. Further, if Thompson’s
allegations are true, he was not merely an accidental victim of the
retaliation. To the contrary, harming Thompson was North American
Stainless’ intended means of striking back at Regaldo. Under these
circumstances, the Supreme Court held Thompson is well within the "zone of
interests" sought to be protected by Title VII and is a person aggrieved with
standing to sue. 

     This second step of the analysis - determining who falls within the "zone
of interests" so as to have a personal cause of action - is just as difficult to



define with precision as the first step of the analysis - determining what
relationships are close enough to the employee who filed an EEOC charge
such that adverse action against them constitutes retaliation against the
filing employee. While it is difficult to argue with the Supreme Court’s
construction of the spirit or the letter of Title VII in this case, one may
expect a significant amount of litigation involving a variety of factual
situations before we have reasonably defined contours of each of these
standards. 
____________________
1Bryan Pieper is a shareholder at Drescher & Sharp, P.C. He practices in the
areas of employment law and commercial litigation. His e-mail address is
bpieper@dsattorneys.com.

"Cat's Paw" liability not just a fable anymore

By: Laura Anthony 1

      In the Aesop fable, "The Cat’s Paw”, a monkey induces a cat by flattery
to remove chestnuts from a fire. After the cat has done so, burning its paws
in the process, the monkey makes off with the chestnuts and leaves the cat
with nothing. Rightfully so, the U.S. Supreme Court used this fable in Staub
v. Proctor Hospital, to hold an employer liable under the Uniformed
Services Employment and Reemployment Rights Act of 1994 (USERRA), where
a supervisor performed an act motivated by anti-military hostility against a
technician-employee, which was intended to cause an adverse employment
action, and did proximately cause the adverse employment action.

     While employed as an angiography technician by his employer-hospital,
the technician was a member of the United States Army Reserve. Both of
the technician's supervisors were hostile to his military obligations and made
statements about such. After the hospital received reports from the
supervisors that the technician had violated employee rules, the hospital
fired him.

     The technician filed a lawsuit against the hospital under the USERRA.
The USERRA provides an employer will be liable when it terminates an
employee, where that employee's membership in a uniformed service was a
motivating factor in the employer's action. The technician premised USERRA
liability based not upon evidence that the hospital was motivated by
hostility to the technician’s military obligations, but his supervisors' actions
influenced the hospital’s decision. 

     Although a jury found the hospital liable, the appellate court reversed,
reasoning the hospital relied on more than just the supervisor's advice in
making the termination decision. The Supreme Court, however, disagreed. 

     Relying on tort and agency principles, the Supreme Court noted an
employer is at fault where one of its agents commits an act based on
discriminatory animus that was intended to cause an adverse employment
decision. In torts, this is referred to as the "proximate cause." The Supreme
Court further noted although an employer may absolve liability by
conducting an independent investigation irrespective of the supervisor’s
original biased action, the supervisor’s original biased action may remain a
causal factor if the employer’s independent investigation takes it into
account without determining the adverse action was, apart from the
supervisor’s recommendation, entirely justified. 

     The Supreme Court ultimately determined there was sufficient evidence
in the record to hold the hospital liable because not only were the
supervisors’ actions motivated by anti-military hostility, but there was
evidence the supervisor's actions were causal factors underlying the
hospital’s decision to fire the technician.

     In conclusion, the Supreme Court held if a supervisor performs an act
motivated by anti-military hostility, which is intended by the supervisor to
cause an adverse employment action, and that act was the proximate cause
of the ultimate employment action, then the employer will be held liable
under the USERRA. 

     Importantly, an employer must be sure to conduct an independent
investigation into an employee’s USERRA claim in order to determine
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whether the adverse action, apart from the supervisor’s alleged
discriminatory animus, was justified. Otherwise, the employer will be held
liable for the supervisor’s hostility toward the employee’s military
obligations. Even though this case only involved a claim under the USERRA,
there is no reason to believe this holding does not apply to more common
areas of litigation, such as Title VII of the Civil Rights Act of 1964.
____________________
1 Laura Anthony is an attorney in the Litigation section of King & Ballow. She
received her law degree from Mercer University Walter F. George School of
Law. She may be reached at lanthony@kingballow.com.
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