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Letter from the Editor:

          I hope everyone enjoys the latest newsletter from the TBA Labor and
Employment Section. It covers three recent Supreme Court opinions, an
Administrator’s Interpretation from the Department of Labor, and proposed
legislation. I want to thank this issue's authors – El Shon Richmond, Wes
Sullenger (a veteran author for newsletter), Mark Travis (repeat author),
and myself (willing volunteer).

          If you have an article or a constructive criticism, please e-mail me
(bbuchanan@kingballow.com) or call (615-726-5484). I would love to have
articles from attorneys in Knoxville, Chattanooga and other cities in east
Tennessee, but I don’t have many contacts there. Also, government lawyers
are invited to contact me about submitting articles as it would be nice to
have these authors.

Bruce Buchanan

Supreme Court Approves Employer Search of Employee
Text Messages

By El Shon Richmond *

     In its first consideration of employee privacy rights in electronic
communications, the U.S. Supreme Court, in City of Ontario, Cal. v. Quon,
(June 17, 2010), unanimously held a city police department’s search of text
messages sent by one of its officer on city-owned equipment did not violate
the Fourth Amendment. The Court ruled the city’s search was motivated by
a legitimate, work-related purpose and was not “excessively intrusive” in
light of that purpose, reversing a 9th Circuit Court of Appeals ruling.

You Searched What?

     The Ontario Police Department provided two-way pagers to its SWAT
team members, including police sergeant Jeff Quon, to help the SWAT team
respond to emergencies. Quon was notified that text messages sent on the
pager were subject to auditing under the City’s computer usage policy.
When Quon repeatedly exceeded the monthly text message character limit,
triggering overage charges, the City audited Quon’s text-messages by
reviewing messages he sent during work hours over a two-month period.
The City disciplined Quon when the audit revealed the vast majority of his
text messages were personal and some were sexually-explicit.

     Quon sued the City for violating his Fourth Amendment right to be free
from unreasonable governmental searches and seizures, based on his
argument that his superiors led him to believe his text messages were
private due to an informal policy of not auditing the messages as long as the
officers paid for the overages out of their own pocket.

     The U.S. District Court denied the City’s summary judgment, finding
Quon had a reasonable expectation of privacy in the content of his text
messages, but entered judgment for the City at trial after the jury found
the City audited the messages for the constitutionally-permissible purpose of
determining the efficacy of the text message character limits. Quon
appealed to the 9th Circuit Court of Appeals, which ruled in his favor,

IN THIS ISSUE

Letter from the
Editor:

Supreme Court
Approves
Employer Search
of Employee Text
Messages

DOL finds FMLA
Extended to
Same-Sex Couples
under In Loco
Parentis

Supreme Court
Rules EEOC
Charge after
Application of
Unlawful Policy is
Timely

Supreme Court
says no to 2-
member NLRB
decisions

Under the Radar:
Public Safety
Employer-
Employee
Cooperation Act

mailto:bbuchanan@kingballow.com


finding the City’s search was unreasonable where there were other, less
intrusive ways to check the adequacy of the character limit, such as asking
Quon to redact his messages or warning Quon at the beginning of the month
that his future messages would be audited.1

     The Supreme Court chose not to decide whether Quon had a reasonable
expectation of privacy in his text messages, stating it “must proceed with
care” or risk error when considering the concept of employee privacy
expectations in electronic communications made on government-employer-
owned equipment. Instead, following the two-step analysis articulated in
the Court’s plurality opinion in O’Connor vs. Ortega, 480 U.S. 709 (1987),
the Court bypassed the first step by assuming arguendo that Quon had a
reasonable expectation of privacy. The Court then ruled on the basis of step
two, determining the audit was reasonable and constitutional both because
it was motivated by the legitimate work-related purpose of checking the
sufficiency of its text message contract and because the search was not
excessive in scope or “excessively intrusive” in light of the circumstances of
the search, as the transcript review was “an efficient and expedient way”
to determine the nature of the overages.2

     The Court also held for these same reasons, the City’s search would be
“regarded as reasonable and normal in the private-employer context” and
satisfied the analysis recommended in Justice Scalia’s concurrence. The
Court further explained even if Quon could have assumed some level of
privacy in his messages, it would have been unreasonable for him to
conclude his messages were safe from all scrutiny where he was told the
messages were subject to review and where a reasonable employee would
expect sound supervision might require an audit of messages to determine if
the pager was being appropriately used. In the Court’s view, this limited
privacy expectation “lessened the risk that the review would intrude on
highly private details of Quon’s life.”

Best Practices for Employers

     Although the Court ruled narrowly in Quon, it provided enough
information to suggest the following best practices, which may help
employers avoid similar claims.3

     1. Make sure your Electronic Communications Policy covers all
potential sources of review

     Employers should ensure their Electronic Communications Policy (“ECP”)
is broad enough to cover all electronic communications equipment, systems,
and technology that could be the subject of a search or review. This could
be accomplished by drafting or revising the ECP to state all employer-
provided electronic communication equipment and services - current and
prospective - are subject to monitoring or review at any time. If your ECP
includes a list of such equipment and services, review it regularly to ensure
the list is up to date.

     2. Check for unauthorized deviations from your ECP

     Employers should also periodically check with their supervisors and
managers to ensure they are not informally deviating from the ECP in a way
that might expand employees’ reasonable expectations of privacy in their
electronic communications. Employers should consider stating in the ECP
that the policy cannot be altered or modified except through a formal
written revision signed by the appropriate high-level manager.

     3. Review electronic communications only for legitimate work-related
reasons

     Employers should not undertake an atypical search of electronic
communications, unless they can articulate a sensible, work-related
justification for the search.

     4. Implement the least-intrusive search possible

     When employers determine a search of electronic communications
equipment, systems, or services are appropriate and necessary, they should
try to conduct the least intrusive search possible.

     Employers who take similar steps to limit their searches in a manner
that reflects a desire to accomplish a legitimate work-related purpose will
enhance their chances of avoiding litigation and withstanding legal scrutiny.



____________________

* El Shon Richmond is a recent transplant to Tennessee. At Constangy,
Brooks he is an employment defense litigator with over 12 years of
experience, representing employers in administrative, trial, and appellate
litigation in state and federal courts. He may be reached at
erichmond@constangy.com.

____________________

1  Notably, the Supreme Court stated an employer is not required to engage
in the least intrusive search possible and the 9th Circuit Court erred in
holding the search was unreasonable because there were less intrusive ways
to conduct it. 
2  The Court explained, under the O'Connor plurality approach, when a
government employer’s search is conducted for a “noninvestigatory, work-
related purpos[e]” or for the “investigatio[n] of work-related misconduct,”
a government employer's search is reasonable if it is “‘justified at its
inception’ ” and “‘the measures adopted are reasonably related to the
objectives of the search and not excessively intrusive in light of’ ” the
circumstances giving rise to the search. Quon, 560 U.S. at __, (citing
O’Connor, 480 U.S. at 725-726). 
3  Although the Fourth Amendment only applies to governmental action,
these suggestions may also help private employers avoid analogous common
law claims such as invasion of privacy.

DOL finds FMLA Extended to Same-Sex Couples under
In Loco Parentis

By Bruce Buchanan*

     The U.S. Department of Labor, through Administrator’s Interpretation
No. 2010-3, issued on June 22, 2010, clarified the definition of “son or
daughter” under Section 101(12) of the Family and Medical Leave Act (FMLA)
as it applies to an employee standing “in loco parentis” to a child. The
Administrator found either day-to-day care or financial support may
establish an in loco parentis relationship where the employee intends to
assume the responsibilities of a parent with regard to a child. Under this
interpretation, a partner in a same-sex relationship is eligible for FMLA
leave to care for the partner's child.

In Loco Parentis

     The FMLA defines a “son or daughter” as a “biological, adopted, or
foster child, a stepchild, a legal ward, or a child of a person standing in
loco parentis, who is— (A) under 18 years of age; or (B) 18 years of age or
older and incapable of self-care because of a mental or physical disability.”
The Administrator found Congress intended the definition of “son or
daughter” to reflect the fact that today many children do not live in
traditional nuclear families with their biological father and mother.

     In loco parentis is commonly understood to refer to “a person who has
put himself in the situation of a lawful parent by assuming the obligations
incident to the parental relation without going through the formalities
necessary to legal adoption. One court, Dillon v. Maryland-National Capital
Park and Planning Comm’n, 382 F. Supp.2d 777, 787 (D. Md. 2005), stated
“The key in determining whether the relationship of in loco parentis is
established is found in the intention of the person allegedly in loco parentis
to assume the status of a parent toward the child. The intent to assume
such parental status can be inferred from the acts of the parties.”

     Whether an employee stands in loco parentis to a child is a fact issue
dependent on multiple factors including the age of the child; the degree to
which the child is dependent on the person claiming to be standing in loco
parentis; the amount of support, if any, provided; and the extent to which
duties commonly associated with parenthood are exercised.

     The FMLA regulations define in loco parentis as including those with
day-to-day responsibilities to care for and financially support a child. The
Administrator’s interpretation found the regulations do not require an
employee who intends to assume the responsibilities of a parent to establish
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he or she provides both day-to-day care and financial support in order to be
found to be in loco parentis.

     An employee who shares equally in the raising of an adopted child with
a same sex partner, but who does not have a legal relationship with the
child, would be entitled to leave to bond with the child following
placement, or to care for the child if the child had a serious health
condition. Similarly, where an employee provides day-to-day care for his or
her unmarried partner’s child (with whom there is no legal or biological
relationship) but does not financially support the child, the employee could
be considered to stand in loco parentis to the child and therefore be
entitled to FMLA leave to care for the child if the child had a serious health
condition. Other examples are where a grandparent takes in a grandchild
and assumes ongoing responsibility for raising the child because the parents
are incapable of providing care. Such situations may, or may not, ultimately
lead to a legal relationship with the child (adoption or legal ward), but no
such relationship is required to find in loco parentis status. In contrast, an
employee who cares for a child while the child’s parents are on vacation
would not be considered to be in loco parentis to the child.

     The Administrator noted the fact that a child has a biological parent in
the home, or has both a mother and a father, does not prevent a finding
that the child is the “son or daughter” of an employee who lacks a
biological or legal relationship with the child for purposes of taking FMLA
leave. Neither the statute nor the regulations restrict the number of parents
a child may have under the FMLA. For example, where a child’s biological
parents divorce, and each parent remarries, the child will be the “son or
daughter” of both the biological parents and the stepparents and all four
adults would have equal rights to take FMLA leave to care for the child.

     Where an employer has questions about whether an employee’s
relationship to a child is covered under FMLA, the employer may require the
employee to provide reasonable documentation or statement of the family
relationship.

____________________

*Bruce E. Buchanan is the partner-in-charge of the Immigration Section of
King & Ballow as well as a partner in the Labor and Employment Section. He
represents employers in many areas of immigration, including employer
compliance, individuals in immigration law as well as employers in labor and
employment law.  He can be reached at bbuchanan@kingballow.com.

Supreme Court Rules EEOC Charge after Application of
Unlawful Policy is Timely

By Wes Sullenger *

          The Supreme Court, in Lewis v. City of Chicago (May 24, 2010),
revived a class action lawsuit by concluding the EEOC charge for the class
was timely because it was filed within 300 days of the City applying its
unlawful firefighter selection policy, even though the class members had not
filed a timely EEOC charge when the City adopted the discriminatory policy.

          In July 1995, the City of Chicago required all applicants for
firefighter positions to take a qualification exam. Individuals, who scored 89
or above, were considered “well qualified” and allowed to proceed with
drug testing and other phases of the hiring process. Those who scored below
65 failed the exam and were eliminated from the hiring process. The City
considered those who scored between 65 and 89 “qualified.” It allowed this
group to remain on the roster of applicants, but notified them they were
unlikely to advance in the process in light of the City’s hiring needs. No one
immediately challenged this application system.

          The City began regularly hiring applicants from the “well-qualified”
pool in October 1996. Soon thereafter, an African-American applicant, who
had scored in the “qualified” range, filed a charge of discrimination with
the EEOC. Five similar applicants also filed EEOC charges, resulting in a
class action lawsuit against the City.

          The City stipulated the 89-point cutoff had a “severe disparate
impact against African Americans”, but contended that business necessity
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required the cutoff and, regardless, the applicants had failed to file a
timely EEOC charge following implementation of the testing policy. The trial
court held the EEOC charge timely, concluding the City’s ongoing reliance
on the 1995 test results constituted a continuing violation of Title VII. It
also rejected the business necessity defense and ordered the City to hire
132 of the applicants and pay the others back wages. The 7th Circuit Court
of Appeals reversed. It held the applicants had not filed a timely EEOC
charge because they had not filed a charge within 300 days of the City’s
division of the test scores into three categories, which it saw as the City’s
only discriminatory act.

          The Supreme Court rejected the 7th Circuit’s analysis. The Court
noted the applicants challenged conduct which occurred within the 300-day
period. Thus, the question was whether conduct that occurs within the
charge period can be the basis for bringing a disparate impact challenge
against a practice that was set up outside the charge period. The Court said
yes.

          An individual challenging a practice because it has an illegal
disparate impact on a protected group must show the employer “uses” the
practice in a way that disparately impacts the group. In this case, the City
adopted the practice in 1995 but it actually “used” the practice each time
it selected applicants from the “well-qualified” pool for hiring. The
applicants filed EEOC charges within 300 days of the use of the unlawful
practice, making their charges timely.

          The Court rejected the City’s argument the hiring events beginning
in 1996 were merely natural effects of the original discriminatory act that
was outside the charge period. In so doing, the Court distinguished cases,
such as Ledbetter v. Goodyear Tire, which involved disparate treatment
actions that required plaintiffs to prove an act of intentional discrimination
occurred within 300 days of an EEOC charge. In this disparate impact case,
however, no proof of intentional discrimination was required. In such a case,
the Court has now held plaintiffs need only file a charge within 300 days of
some action that used the discriminatory practice adopted by the employer,
regardless of when it adopted the practice.

____________________

* D. Wes Sullenger is an attorney with the Sullenger Law Office in Paducah,
Kentucky. His practice focuses on Fair Labor Standards Act collective actions
and representing individuals in discrimination and other employment law
matters. Wes is licensed in Tennessee and Kentucky. He may be contacted
at wes@sullengerfirm.com.

Supreme Court says no to 2-member NLRB decisions

By Bruce Buchanan*

     In a much-anticipated decision, New Process Steel v. NLRB (June 17,
2010), the Supreme Court held decisions rendered by the National Labor
Relations Board when it consisted of only two members, are invalid because
the two Board members lacked the authority to issue decisions.

     In late 2007, due to the pending expiration of two Board members'
recess appointments and one existing vacancy, the NLRB faced a situation
where they would have only two members for the foreseeable future. This
was a lack of a quorum as the NLRB statutorily has five members. In order
to continue issuing decisions, the four-member NLRB decided to delegate its
power and authority to three Board members. Then, the NLRB asserted two
members were a quorum of the three Board member group; thus, it could
issue NLRB decisions.

     A number of employers, who lost cases before the two-member NLRB,
filed appeals with various Courts of Appeals. NLRB decisions are not self-
enforcing; thus, employers and unions have the right to refuse to comply
with NLRB decisions and have a Court of Appeals decide whether to enforce
a NLRB decision and order. Courts of Appeals split on whether two-member
NLRB decisions were valid. Two of these decisions involved New Process
Steel and Laurel Baye Healthcare of Lake Lanier.

     Section 3(b) of the National Labor Relations Act states: "The Board is
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authorized to delegate to any group of three or more members any or all of
the powers which it may itself exercise . . . A vacancy in the Board shall
not impair the right of the remaining members to exercise all of the powers
of the board, and three members of the Board shall, at all times, constitute
a quorum of the Board, except that two members shall constitute a quorum
of any group designated pursuant to the first sentence hereof."

     The Supreme Court found this language meant the NLRB's powers could
only be delegated to a "group of three or more members." The Court
reasoned this interpretation is the "only way to harmonize and give
meaningful effect" to the provisions of Section 3(b). The statute requires
three participating members "at all times" for the NLRB to act.

     Furthermore, the Court said if Congress had wanted to authorize two
members to act for the NLRB, it could have said so in understandable
language. However, it did not do so. Finally, the Court's interpretation is
consistent with the NLRB's longstanding practice.

     The Court noted allowing two Board member decisions would be more
efficient for the NLRB; however, such is contrary to the statutory language.
If Congress wants to amend the NLRA to allow the NLRB to decide cases
with two members, it may do so.

Meaning

     Although the NLRB, through two members, issued about 600 decisions,
this ruling does not put all of the 600 decisions in peril. Rather, many
employers and unions have complied with the NLRB decisions; thus, these
decisions will not be reconsidered. The NLRB has announced it will request
remand to reconsider 96 cases, which were pending in appellate courts.

     It has been widely-viewed that the current NLRB, with three Democrats
and two Republicans, will just "rubber stamp" the former decisions.
However, what if the new NLRB wants to change caselaw in areas of the
remanded decisions? This would be the perfect opportunity for the new
NLRB to do so.

     If the new NLRB decides to utilize this approach, one can anticipate a
number of decisions changing existing caselaw. Based upon the political
nature of the NLRB appointments, this will not be the first, nor the last,
time caselaw changes are based upon politics.

____________________

*Bruce E. Buchanan is the partner-in-charge of the Immigration Section of
King & Ballow as well as a partner in the Labor and Employment Section. He
represents employers in many areas of immigration, including employer
compliance, individuals in immigration law as well as employers in labor and
employment law.  He can be reached at bbuchanan@kingballow.com.

Under the Radar: Public Safety Employer-Employee
Cooperation Act

By Mark Travis*

     As Congress continues to debate financial reform and climate control,
another piece of legislation which could have significant impact on labor-
management relations slowly began moving through the legislative process.
In March, a subcommittee of the House Education and Labor Committee
began hearings on the Public Safety Employer-Employee Cooperation Act.
This Act extends collective bargaining rights to public safety officers of state
and local governments who do not currently have the right to engage in
collective bargaining. It covers police and correctional officers, firefighters,
and emergency medical services personnel.

     The law would be phased in through a process managed by the Federal
Labor Relations Authority (“FLRA”), whose jurisdiction is otherwise limited
to administration of labor relations in the federal sector. As public sector
bargaining varies among the states, the bill authorizes the FLRA to decide
whether a state’s law satisfies certain minimum standards. Those standards
include the right of public safety officers to join a union which seeks to be
recognized as an exclusive bargaining agent; requiring public sector
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employers to recognize and bargain with the employees’ bargaining
representative over wages, hours and working conditions; the availability of
interest impasse procedures, such as fact-finding, mediation or arbitration;
and procedures for the enforcement of bargaining agreements in state
courts.

     The FLRA is authorized to draft regulations to implement these
standards, which are to be issued one year following enactment of the bill.
In the event a state ultimately does not provide these rights through
statute, the FLRA will assume the authority to determine appropriate
bargaining units; supervise representation elections; conduct hearings and
resolve complaints regarding non-discrimination, the duty to bargain in good
faith and other unfair labor practices; and resolve exceptions to arbitrator’s
awards. Should a state fail to comply with an order issued by the FLRA
under these procedures, the FLRA can seek enforcement in a U.S. Court of
Appeals. All of these provisions mirror much of the rights established under
the Federal Service Labor-Management Relations Statute, under which the
FLRA operates, and which might serve as the framework for these
regulations.

     Notably, the bill prohibits a lockout of public safety employees by a
public sector employer, and also prohibits strikes by public safety employees
or their representative labor organizations. Additionally, a state is
authorized to exempt from its coverage any county or municipality with a
population of less than 5,000 or which employs less than 25 full-time
employees.

     Where is this legislation headed? Given the legislative hurdles
encountered by the Employee Free Choice Act, one might question the
likelihood of this Act’s passage in the current political climate. One
important distinction between the two pieces of legislation is their
respective bipartisan sponsorship. This bill has 205 sponsors in the House of
Representatives, and 20 in the Senate, 6 of who are Republican. Beyond the
political considerations, there would certainly be 10th Amendment
challenges to the extension of federal regulation under the Commerce
Clause, although the Supreme Court has certainly recognized the ability of
the federal government to regulate instrumentalities and channels of
interstate commerce, where these public safety activities certainly fall.

____________________

*Mark C. Travis, J.D., LL.M., serves on the AAA Labor Panel and is the
Director of the Tennessee Labor-Management Center. He can be reached at
(931)252-9123 or via email at mtravis@adrspecialists.com.

NOTICE: The information available in this newsletter includes basic legal
information and is not a substitute for legal advice or professional
alternative dispute resolution advice. The information is provided for
general information only. It should not be considered legal advice or other
professional advice. You should consult an attorney if you have questions
concerning any specific situation.
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