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FAMILY LAW MEDIATION 
______________________________________________________________________________ 

GENERAL CONSIDERATION: 

 Family Law is an area where the parties often find it impossible to think with their head – 

rather than their heart. 

“Healers of conflict” – Warren Burgher CJ/SCOTUS 

 Mediation is particularly well suited to healing conflict in divorce cases because of the 

absence of a declared or perceived victor. 

 Consistent with Rule 1 aspirations 

 Selecting Mediators 

 Short list of mediators 

 Arbitrators 

 1. Must understand the subject matter. 

 2. Must have enough experience in the subject matter to be able to predict an accurate 

range of outcomes. 

 3. Must be able to engage the parties; disabuse them of wishful thinking; make them 

understand the risk of going forward! 

 4. Must be willing to work i.e. stay till the process is completed if the parties are 

making meaningful progress toward agreement.  Payment arrangements factor into that. 

 Mediation Statements 

 1. Do them!  Memphis! 

 2. Your object is to inform the mediator about the case. 

 3. What about reference to the client? 



  a. The client owns the file (all of it) so be careful! 

  b. Call the mediator! 

 Is Mediation and Obligation or Privilege? 

 1. Don’t be afraid to mediate twice 

 2. Don’t be afraid to spend the money 

 Timing – It varies – Sometimes there are things that need to happen first 

  Too close to trial affects psychology  

2018/2019 Caveat on Alimony 

 1. Discovery 

 2. Other events/e.g. age out of minors 

 3. The bruising process 

 4. The impossible client(s) 

 Money is fungible and a lubricant – start impressing your clients early and often 

The concept works in multiple ways 

 1. Most often re:  attorney fees 

 2. Alimony/Child Support 

 3. Alimony/Retirement accounts 

  a. buy down 

  b. annuity 

 4. College expenses 

Control the framework of discussion? 

The money is fungible concept enables you to do that 

Don’t retreat easily or quickly from your chosen framework:   
 Example – alimony in futuro or transitional alimony  


