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Real Estate Essentials 2019 
June 7 — Nashville, Tenn. 
 
Total Credits:  3 General   

This annual favorite focuses on the intangibles every dirt lawyer should add to their practice. This year's topics will 
include: drafting a deed with consideration to will and probate issues, general probate considerations, irregular 
transactions and more.  

12:30 – 1 p.m. 
 

Registration/Welcome 

1 – 2 p.m. 
 

Dirty Deeds: Don’t be Cheap 
Jim Lenschau, Wyatt, Tarrant & Combs 
 

2 – 3 p.m. Irregular Transactions - Complaints, MDA’s and Divorce Decrees 
Michael Schwegler, Stites & Harbison 

3 – 3:15 p.m. 
 

Break 
 

3:15 p.m.– 4:15 p.m. Death & Dirt: Who Can Sign The Deed?  
Andy Maloney, Nashville Title Insurance Corporation 

 



Faculty Biographies 
 
Producer  
 
David Wicker 
Is a Member at Stites & Harbison in the firm’s Nashville office. He focuses his practice on the development, 
acquisition, sale, and financing of commercial real estate. From obtaining financing and acquiring the raw land 
to the project's development, lease-up and ultimate disposition, he represents owners, developers, lenders, and 
other participants in a wide array of real estate transactions. Wicker’s practice also regularly involves providing 
guidance on corporate and commercial transactions, forming and modifying business entities and joint 
ventures, and the documentation of syndicated credit facilities, asset-based loans, real estate financing, and the 
extension of credit to various types of businesses. He holds degrees from Southern Methodist University and 
Southern Methodist University Law School. 
 
Speakers 
 
Andy Maloney 
Is President of Nashville Title Insurance Corporation and has over 27 years of experience in the title industry. He 
started title searching in 1987 for Lawyers Title, one of the industry's largest insurers. Since that time, he has 
performed every aspect in the closing process. Maloney has also taught real estate law at several local colleges 
and paralegal schools. He holds a Bachelor of Arts degree from Belmont University and J.D. from the Nashville 
School of Law. He is licensed to practice law in Tennessee. Maloney's practice includes: Estate Planning; Wills; 
Trusts; Probate; Commercial and Residential Real Estate and Business Law; and Athlete representation. He is a 
member of the American, Tennessee and Nashville Bar Associations.  
 
James Lenschau 
Is a Partner in the Wyatt, Tarrant & Combs Memphis office. He received his Bachelor of Science degree from the 
University of California, Davis and his Juris Doctorate degree from the Southern Methodist University School of 
Law. Lenschau concentrates his practice in the areas of business transactions, economic development, 
conservation, commercial real estate, environmental law, commercial lending, secured transactions and title 
insurance and tax sales. He is a member of the Memphis and Tennessee Bar Associations, as well as a member 
of the International Council of Shopping Centers and is a Fellow of the Memphis Bar Foundation. Lenschau is 
the current chairperson of the Memphis and Shelby County Air Pollution Control Board, a member of the 
Executive Council of the Environmental Law and Real Estate Law Sections of the Tennessee Bar Association and 
the pro bono attorney for the Memphis Urban Art Commission. 
 
Michael Schwegler  
Is a Member at Stites & Harbison in the firm’s Nashville office. He represents lenders, creditors and businesses 
in commercial and consumer lending transactions, consumer finance regulation and compliance, real estate, 



workouts, bankruptcy and commercial litigation matters. Schwegler has extensive experience handling 
commercial lending and real estate transactions. He has a broad background litigating and trying cases in state, 
federal and appellate courts, including successful arguments in the Sixth Circuit and the Tennessee Court of 
Appeals. Schwegler holds degrees from Miami University and Vanderbilt University Law School. 
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Dirt Deeds
Don’t be Cheap

James G. M. Lenschau
Wyatt, Tarrant & Combs, LLP
6070 Poplar Ave., Suite 300

Memphis TN 38119-3907
Direct: (901) 537-2161

Email: jlenschau@wyattfirm.com

Deeds – What is a deed?
a writing signed by Grantor that transfers title to and 
rights in realty

writing meets SOF (29-2-101)
if signing under a POA (66-5-104)

how to sign
by signing by agent for the principal
by writing the name of the principal by that person as agent
by writing the agent's name 
by writing the principal's name

should be specific to the transaction
allow for modification of closing documents?

seal not required
used to be at common law

mailto:jlenschau@wyattfirm.com
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Deeds - Deed Types 
the key difference is the scope of assurances (the 
covenants of title)
warranty (GWD, SWD)
no warranty (QCD)
some warranties (Deed of Trust, mortgage)
Other, but usually somewhat synonymous to the types 
described above

Trustee’s Deed
Executors Deed
Tax Sale Deed

Deeds – Title Covenants

Present Covenants
• breached at 

conveyance
• personal to 

Grantee 

Seizen Grantor posses the estate to be conveyed

Right to Convey Grantor has power and authority to convey

No 
Encumbrances

there are no encumbrances, other than those that have 
been previously disclosed

Future Covenants
• breached in 

the future
• breached by a 

3dP interfering 
with 
possession

Quiet Enjoyment Grantor’s right to possession will not be impacted by a 
third party's lawful claim to title

Warranty Grantor's promise to protect the buyer against anyone 
who comes along later and claims paramount title to the 
property 

Further 
Assurances

Grantor will take (reasonable) affirmative steps to cure 
any defects in Grantor's title
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Deeds (con’t)
How to determine which type to use?

contract should state
if contract does not state

you get to decide
courts get to decide

What are the “rules” to determine which type to use?
is Grantor willing to warrant title
if so for what period
a warranty deed is not a substitute for title insurance 

if Grantor dies or goes bankrupt, Grantee may not have remedies against 
Grantor

title company more likely exist and have sufficient reserves
a title search provides constructive notice of any matters of record that affect the 
property (easements, restrictions, encumbrances, etc.)
typically warranty deeds are required to get a title policy

Deeds - GWD
GWD – 66-5-103(1)(A)

I hereby convey to A. B. the following tract of land (describing 
it), and I warrant the title against all persons whomsoever  
“warrants” is sufficient in Tennessee to cause the inclusion of 
the covenants of title 

warrants against all title defects caused by Grantor and all prior 
title holders

allows for recourse against any former Grantor that gave a 
warranty of title, even IF deed to later Grantee contains no 
warrant of title
common in residential transactions
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Deeds – SWD
SWD – 66-5-103(1)(B)

I hereby convey to A. B. the following tract of land 
(describing it), and I covenant that I am seized and 
possessed of this land, and have a right to convey it, and 
I warrant the title against all persons claiming under me
same as a GWD, EXCEPT restricts liability for 
defective title to those caused by Grantor
Grantee has recourse against this Grantor only

subsequent Grantees cannot come after this Grantor

common in commercial transactions or transfers in which 
grantor did not purchase the property

Deeds – QCD
QCD – 66-5-103(2)

“I hereby quitclaim to AB all my interest in the following land”
a linear descendent of a release
“quit claim” not “warrant”

BUT intent controls, so “quit claim” is not conclusive  
use of more expansive words (e.g. “bargain and sold” and 
“transfer”) may be color of title that the deed is more than a mere 
QCD 

Grantor has recourse against the Grantor but for what – no 
reps or warranties given
common in T&E matters, divorces and title clean-up 
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A closer look at 66-5-103 – Grantor
Grantor 

must be identifiable
must be all owners or holders of conveyed interest
must use name in which title is held (from vesting deed) 

IF current name of Grantor differs from Grantor’s name in the vesting deed to Grantor, 
include a brief recital explaining the difference and state that Grantor and record title holder 
are one and the same 
IF trade name (e.g., DBA or sole proprietorship), Grantor must be a legal entity
should use other names by which Grantor is known, but limit warranties to legal name

if residential transaction
an individual Grantor, must include marital status
IF homestead, then spouse must join in

must have capacity
further due diligence if an entity (existence and authorization)
be capable of making a voluntary conveyance
must understand consequences of actions
IF prove fraud, undue influence or mental incapacity, deed may be set aside

A closer look at 66-5-103 – Grantee
Grantee

must be identifiable 
if Grantee is fictitious, title is not conveyed as Grantee cannot be identified 
if a “trade name” then title conveyed 

must be able to hold title in its own right or as trustee
must legally exist and have capacity, otherwise conveyance is 
invalid

further due diligence if an entity (existence and authorization)
if Grantee is a trust, convey to the Trustee of the Trust identified by

trustee’s name
trust’s name (includes name of the Will or the trust agreement)
trust’s date

should sign the Consideration Affidavit
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A closer look at 66-5-103 –
Words of conveyance 

state Grantor’s clear intent to a present (not future) 
conveyance 
no required technical words

“conveys” is sufficient

many deeds go further
“Grantor has bargained and sold and does hereby bargain, sell, 
convey, and confirm unto Grantee”

used to be that words of inheritance required to pass 
FSA (e.g., “heirs”

now “convey” suffices to pass FSA (FSA is presumed)

A closer look at 66-5-103 –
What is being conveyed?

every grant passes entire estate of Grantor unless a 
clear intent to pass lesser estate is expressly stated or 
can be necessarily implied in the terms of the instrument   
(66-5-101)
AAP conveyed

unless clearly state a contrary intent 
NA to a QCD

appurtenances means things that belong to someone 
else and passing is incident to the use and enjoyment of 
the property (e.g., easements)
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A closer look at 66-5-103 –
Sufficient legal description

if insufficient description, the deed fails as it is void for vagueness 
test is can surveyor locate property and establish boundaries 
PER allowed only if terms can be applied solely to described land

reference to prior deed or to a plat is OK
must have name, license number and address of surveyor who 
prepared the boundary survey form which the legal description was 
prepared    (66-24-121)

rarely done
if no survey and legal is different, must include source of new legal  
(66-24-121)
if legal is the same as vesting deed, then must so state   (66-24-121)
property rights extend downward indefinitely and upward indefinitely 
(but read to mean reasonable)

Deed Requirements –
NOT found in 66-5-103

acknowledged or attested  (66-5-106)
words of consideration

should be stated, but not required 
if none, then it is a gift and deed voidable at Grantor’s option
is stated in the Consideration Affidavit for recording

“love and affection” suffices (Thomas v. Hedges, 183 SW2 14, 
TCA, 1944)

clearly state any property or interests excepted or 
reserved (66-5-101)  

reservations below acknowledgement that are not signed and 
dated are not effective
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Deed Requirements –
NOT found in 66-5-103  (con’t)

tax parcel number (66-24-122a)
transfer tax oath (67-4-409a6A)

if a WD, then must state greater of actual consideration or value 
if a QCD, then must state actual consideration only (not value)
must be made by Grantee or Grantee’s agent 

habendum clause is not required but often included
“to have and to hold”
a vestige of common law
states the extent of the ownership that is being conveyed  
not used in a QCD

date (should include, but not required)
presumed to be the date of the deed and not the date of notary acknowledgment
if no date, effective date is the latest date of notary acknowledgment (66-5-109)

may be executed and notarized prior to the actual closing date 

Deed Requirements –
NOT found in 66-5-103  (con’t)

if prepared without benefit of title – particularly if it is a 
warranty deed

disavow any responsibility such as including something along 
the lines of the following:  Deed prepared at request of 
______________ and with the instructions that “no title search 
be performed and no title search requested.”
common with T&E

must meet recording requirements
derivation clause (66-24-110a1)
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Derivation Clause – Examples 
Spousal Joinder if title vested in only one spouse

other spouse must join in the conveyance as to any marital rights 
the spouse has in the property by virtue of the marriage
other spouse should not join in the covenants and warranties 
Title to the real property is vested in ___________. __________, 
spouse of _________, for the consideration expressed herein, joins 
for the purpose of granting, bargaining, selling, conveying and 
confirming, and does hereby grant, bargain, sell, convey and confirm 
unto party of the second part, their heirs and assigns, all right, 
claims and interests of every kind, character and description 
whatsoever which she now has or hereafter may acquire by virtue of 
the marriage, including but not limited to homestead as provided by 
the laws of the State of Tennessee, but ____________ does not join 
in the covenants and warranties herein.

Derivation Clause – Examples (con’t)
Surviving Tenant by the Entirety 

The afore described real property was conveyed to 
_________________ and spouse, ________________ by 
________________, by deed dated ___________, of record 
at Instrument No. _______________ in the Register's Office 
of _______________ County, Tennessee. _____________ 
and _______________ were married in _______________ 
County, Tennessee on _____________. At the time of their 
marriage, neither was a party to any other marriage; their 
marriage continued uninterrupted until the death of 
_____________ in _____________ County, Tennessee, on 
_____________; and _____________ conveys as surviving 
tenant by the entirety.
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Derivation Clause – Examples (con’t)
Testate Succession 

The real property was conveyed to ____________ by ___________, by 
deed dated ___________, of record at Instrument No. _____________ in 
the Register's Office of _________ County, Tennessee. ___________ died 
testate in __________ County, Tennessee, on _____________ and 
[his/her] Will was admitted to probate in the Probate Court of ________ 
County, Tennessee on _________, in Cause No. _________.

Intestate Succession 
The real property was conveyed to ___________ by ___________, by deed 
dated ___________, of record at Instrument No. _____________ in the 
Register's Office of _________ County, Tennessee. ___________ died 
intestate in _________ County, Tennessee, on _____________, survived 
by two children who are the parties of the first part, and survived by no 
husband, no children other than the parties of the first part and no 
descendants of deceased children.

Special Deed Requirements –
NOT found in 66-5-103

Residential Property – see 66-5-201 et seq.
1 – 4 dwelling units
required disclosures (either the prescribed form disclosing property 
condition or that conveyance is “AS IS”)

Mineral Interests – see 66-5-102; 66-5-108; 66-5-111
Hazardous Waste Landfill – see 66-24-118
Burial Site – see 46-8-103
Metropolitan government – see 66-24-113

include identifying number of parcel being conveyed (i.e., the tax 
parcel number)
state property address (after legal description)
state property is improved (after legal description)
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To Make Deed Effective –
Grantor’s Delivery

delivery means transferring possession
delivery is Grantor parting with dominion and control over the 
deed with the intent to pass title 

Grantor must be deprived of the ability to recall the deed
delivery depends on intention

Grantor’s intent determines if delivery is absolute or conditional, 
even if delivery may be made to Grantee

delivery is presumed to be as of the date of the deed, even if 
acknowledgment date differs
re-delivery of a void (but corrected) deed must have act or 
declaration of redelivery
conditional delivery – escrow closings are common in 
commercial transactions

To Make Deed Effective –
Grantee’s Acceptance

concludes the conveyance
Grantee’s intent controls
acceptance operates as an assumption by Grantee of all obligations
deed is effective at delivery, even if possession is not given, 

Grantee gets the right of future enjoyment
Grantor has possession, Grantee a remainder

void deed that is corrected requires new consideration
rebuttable presumption of acceptance if Grantor executes and 
delivers the deed
acceptance by Grantee ends Grantee’s right to recover for a 
misrepresentation of title (unless there is fraud)

as delivery and acceptance is a complete relinquishment of all conflicting 
claims in the PSA 
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Effect of Acceptance on the PSA –
Merger

PSA merges into deed
in the absence of fraud, Seller has performed the implied 
warranty that at closing Seller will provide to Buyer title 
that is marketable contained in every PSA

marketable title is title that is free from doubt
title that is free from encumbrances and any reasonable doubt as 
to its validity, and which a reasonably intelligent person, who is 
well informed as to facts and their legal bearings, is ready and 
willing to perform his contract and accept such title in the 
exercise of ordinary business prudence.

NA to provisions that parties do not intend to merge
NA to provisions that are not performed of satisfied

What is conveyed –
Present Estates and Future Interests

present estate is right to possess the realty now
future interest is right to possess the realty later

while don’t have possession (an estate) do have a present, legally protected 
right in realty (a property right; not an expectancy)

four classes of present estates
fee simple
life estate
leasehold estate (not covered today)
fee tail (to B and the heirs of his body) to lineal descendants, and when 
none, reverts to Grantor or his descendants – abolished 

two classes of future interests
reversionary (held by Grantor)
remainder (held by some transferee – not necessarily the Grantee)

Why do we care?
because of the unintended consequences of poor drafting
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What is conveyed –
Present Estates – Types of Fee Simple

Fee simple absolute
full possessory rights that are of an infinite duration
a pure present estate

Defeasible fees
fee simple absolute that may be of an infinite duration (can be 
terminated by the happening of a specified event)
a present estate tied to a future estate
there are three types

fee simple determinable
fee simple determinable subject to condition subsequent 
fee simple determinable subject to an executory limitation

What is conveyed – Present Estates –
Fee Simple – Defeasible Fees (con’t)

Fee Simple Determinable
Grantee has the present possessory estate "so long as" (or 
“while”, “during”, “until”) a stated event occurs, at which time the 
estate automatically reverts to Grantor
the future interest tied to a FSD is a Possibility of Reverter

AKA Right of Reverter
A to B so long the property is used not used as a church; upon a 
breach of this condition, property returns to A



6/6/19

14

What is conveyed – Present Estates –
Fee Simple – Defeasible Fees (con’t)

Fee Simple Determinable Subject to Condition Subsequent
identical to a FSD, except no automatic reversion
but Grantor must take affirmative steps to terminate Grantee’s 
estate 

Grantor must bring suit or make re-entry (a power of termination)
the future estate tied to a FSDSCS is a Right of Re-entry
common trigger phrases are "provided that", “upon condition that”, 
“but if”, or “if it happens that”) – all of which could be a FSD unless 
also include Grantor’s right of entry
Grantor must expressly state the Right of Entry in the deed
A to B upon the condition that the premises never be used for a 
church and if the premises is so used, then A or A’s heirs may enter 
and terminate B’s estate

What is conveyed – Present Estates –
Fee Simple – Defeasible Fees (con’t)

Fee Simple Determinable Subject to an Executory 
Limitation

identical to a FSD, except the automatic reversion is to a third 
party
the future estate tied to a FSDSEL is held by a third party
A to B and B’s heirs; but if B ever uses the premises for a 
church, then to C and C's heirs
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What is conveyed –
Present Estates – Life Estate

Grantee obtains the full use, possession, and enjoyment 
of the property for the length of a "measuring" life, most 
often that of the grantee  

A to B for life of B, and then to C

if measured by some other party it is a life estate pur
autre vie

A to B for life of C
A to B for life and then B conveys B’s interest to C

dower and curtsey, unless vested,  have both been 
abolished in TN as of April 1, 1977 (31-2-102)

What is conveyed –
Future Interests – Reversionary Interests 

held by Grantor
arise by operation of law
are transferable
are always vested – know who holds the right (the holder 
is known or ascertainable)
Right of Reverter – tied to Fee Simple Determinable
Right of Entry – tied to Fee Simple Determinable Subject 
to Condition Subsequent



6/6/19

16

What is conveyed –
Future Interests – Remainder Interests 

held by Grantee or some other party
vested – know who holds the right (holder is known or 
ascertainable) 
contingent – do not know who holds the right (some condition 
must be met)

does not occur automatically
must be expressly stated in the instrument creating the 
intermediate possessory estate (the deed)
cannot cut short (divest) the preceding estate 

so a remainder can never follow a fee simple (which has 
potentially an infinite duration)

Who is the Grantee – Options 
for Titling Real Estate in Tennessee

Sole Grantee
Multiple Grantees – Concurrent Ownership / Joint 
Tenancy

Tennessee recognizes three basic forms of concurrent 
ownership in real property

tenancy in common
joint tenancy
tenancy by the entirety
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Who is the Grantee – Options 
for Titling – Joint Tenancy
Tenancy in Common

the default (except married couples)  
66-1-107 abolished the survivorship interest 

all owners have a right to use the property
ownership is equal, unless otherwise specified  
interest of an individual TIC will probably have to go 
through probate to be transferred

Who is the Grantee – Options 
for Titling – Joint Tenancy (con’t)
Joint Tenants with Rights of Survivorship

the opposite of the default rule  
surviving tenant(s) gets the decedent tenant’s share if such intent is 
expressly stated in the granting instrument 
TN no longer follows the common law requirement of the four 
unities

Joint tenants with rights of survivorship own the property 
equally  
no probate required to transfer the property – transfer is 
automatic until last tenant dies  
terminating the ROS

any one of the joint owners may terminate the ROS 
the estate is thereby turned into a tenancy in common
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Who is the Grantee – Options for 
Titling Tennessee – Joint Tenancy (con’t)
Tenants by the Entirety – a marital estate

the default rule for married couples
termination requires BOTH spouses sign
survivorship – very similar to JTWROS in that the 
survivorship rights exist, so probate will not be needed to 
transfer the real estate when the first spouse dies 
creditor protection

creditors of only one spouse cannot attach to and sell the 
interest of the debtor spouse if the property is held as tenants by 
the entirety (unless they have the permission of the non-debtor 
spouse)
a creditor of both spouses may attach and sell the interest 

Grantees – Trustees of a Trust
Trustee is the owner of real property in a trust

under common law, trustee holds legal title to the trust property 
or corpus and the beneficiaries have an equitable or beneficial 
interest in the trust property

NO provision of the TN UTC changed the common law principle that 
the trustee holds legal title to the trust property; therefore, the 
common law principle remains applicable

this principle is substantially different than the statutory law 
relating to entities who own the real property
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Grantees – Trustees of a Trust (con’t)

What if the initial Trustee is no longer the Trustee?
if initial trustee is no longer able to act as trustee and the trust 
agreement does not contain a provision for a successor trustee, 
then 35-15-704 provides the order of priority to fill the vacancy

How to Identify the Trustee as the Grantee in a deed
must identify the trustee 
must identify the name of the trust agreement 
must identify the date of the trust agreement
should state that record title may, and can, transfer to a successor 
trustee
_____________, trustee, or any successor trustee(s), under the 
______________ Revocable Trust Agreement dated _________

Grantees – Trustees of a Trust (con’t)

Trustee Powers Relating to Real Property
review the Trust Agreement
review the Will creating the Trust
review 35-15-816 if trust agreement or Will do not contain 
delineated trustee powers
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Grantees – Future Interest 
Holders – Heirs

Heirs typically means NO DEED

Deed Interpretation
deed interpreted as a whole  (used to be interpreted in parts)
substance (expressed intent) prevails over form

purpose and interest is as of time of making
construed against Grantor

deed upheld, if at all possible
multiple deeds of same property made at same time are construed 
together
court interpretation is a matter of law using the following hierarchy

intent from words and context of the deed as a whole
PER
granting clause
habendum clause  can be used to show Grantor’s intent 

lots of case law re interpretation
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Correcting Errors / Alteration 
record a scrivener’s error

executed by the scrivener – the attorney
check with title company

record a deed of correction
must be executed by all the parties to the original deed
check with title company

court action for correction of errors  (66-5-107)
suit brought in circuit court
requires 3 weeks’ notice at least 30 days prior to hearing
allowed for any error or mistake in a deed 
allowed for any error or mistake in registration

Correcting Errors / Alteration (con’t)
void deeds – court will set aside the deed even if property passed to 
a BFP

forged
no delivery
Grantor did not know that it was signing a deed (fraud in factum)
deed made with intent to hinder or defraud creditors or purchaser

AKA fraudulent conveyance  (see 66-3-101 et seq.)
voidable deeds – court will set aside the deed only if property did not 
pass to a BFP

Grantor had no capacity
misunderstanding the transaction (fraud in the inducement)
duress
undue influence
mistake
breach of fiduciary duty
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Authentication
What is Authentication?

the process that confirms the correct parties signed the 
document
the process that allows a document to be trusted and relied upon
required to allow a document to be recorded

Two Methods of Authentication  
66-5-106, 66-22-101, 66-23-101, 66-24-101e
Proved by at least two subscribing witnesses
Acknowledged according to law
not a jurat 

Acknowledgment – proving identity
What is Acknowledgment?

acknowledgment is the act of acknowledging someone as being 
the party that executing the deed (verifies who signs) 

not the truth of the contents
establishes proper execution of document 

signer personally appeared before the Notary
signer was identified by the Notary (known or proven)
give oath if required
signer freely signed the document

required for registration
acknowledgment is not part of the deed

acknowledgment does not affect validity of deed
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Acknowledgment – proving 
identity (con’t.)

Who may sign the deed? (66-22-101)
individual Maker – but cannot use a Notary who is married to Maker
entity Maker by an authorized individual – must have proof Maker exists and 
authorized the individual
attorney in fact for Maker under a POA – must have proof principal exists 
and the POA is recorded

Who may make the acknowledgment?
if signed in TN, a notary public of some county in TN  (66-22-102)
if signed in another state, notary public of that State (66-22-103)
if signed in a foreign country, notary public of such country (66-22-104)
a few other capacities are allowed to acknowledge

rarely occurs
review these with title company

notary must be disinterested person (AG opinion 10-97)

Acknowledgement – proving 
identity (con’t.)

Acknowledgement Certificate Forms 
form depends on Maker
see handout

Effect of Errors 
if missing seal – acknowledgment certificate is fatally flawed and the deed 
null and void as to all non-parties 
if missing the date of execution in the certificate of acknowledgement  
–acknowledgement is valid and deed is effective
if flawed acknowledgment  – deed is not legally registered and is void as 
to subsequent parties without notice 
if missing the name of bargainor  – acknowledgment fails, as the intent 
requirement of 66-22-114b is not met, and the deed is not legally registered  
if missing the acknowledgement  – deed is valid as to the parties (and 
their heirs and representatives), but not valid to anyone else 
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Acknowledgement – proving 
identity (con’t.)

Valid Seal
must be applied to document (66-22-110)
see rule 1360-07-02 at https://sos.tn.gov/division-
publications/rules-and-regulations

NOT be black or yellow – Tennessee Division of Business Services 
Chapter 1360-7-02
NOT state “Notary Public at Large” (unless  commission expired 
prior to July 1, 2008)

does not contain the date the notary license expires
which is required to be recordable

Attestation – truth of documents 
contents

Jurat – used for documents witnessed under oath
used when signer attests under oath (given by notary) to the 
truth of the document’s contents (e.g., affidavits, pleadings)
not used to verify signature for recording

but is used with the Consideration Affidavit
the Notary guarantees that

the affidavit was sworn to before notary on a certain date
the  signer was given an oath or affirmation by the notary attesting 
to the truthfulness of the document
that the document was signed in the notary's presence

effect on instrument
is part of the document
does not prove a document is true, legal, valid or enforceable

https://sos.tn.gov/division-publications/rules-and-regulations


6/6/19

25

Attestation – truth of documents 
contents (con’t)

Jurat Form
Sworn and subscribed before me on this the __day of ____, 20__.

________________________
Notary public

My commission expires______________ [seal]

Take away
determine if jurat or certificate of acknowledgment is required

both used in a deed
ensure correct form

copy and paste from statute
verify with register
discuss with TiCo
complete form properly

Taxes and Fees 
Privilege Tax (transfer) (see 67-4-409)

37¢ per $100.00 of sales price or value, whichever is greater  
for a QCD, tax based on the actual consideration

paid by Grantee unless contract states otherwise  
long list of exempt transactions, including 

creation or dissolution of a tenancy by the entirety  
deeds of division in kind of realty formerly held by TIC  
release of life estate to beneficiaries of the remainder interest  
executor Deeds to implement a Testamentary Devise 
transfers to a revocable living trust created by the same transferor or by 
a spouse of the transferor, or transfers by the trustee of a revocable 
living trust back to the same transferor or to the transferor's spouse 
deeds from a revocable living trust to implement a testamentary devise 
by the trustor of the trust 
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Taxes and Fees  (con’t)
Register’s Fees   (8-21-1001)

$10.00 for 1st two pages  
$5.00 each additional page  
$2.00 per document data processing fee 
$1.00 Register fee (but only when State tax is collected)  
$2.00 electronic filing (e-file) submission fee for each 
electronically filed document 

Notary Fees    (8-21-1201)
a notary may demand and receive reasonable fees but if they do 
they must keep a record, either in an appropriate electronic form 
or in a well-bound book, of each of the notary's acts, attestations, 
protestations, and other instruments of publication

Registration – Putting the World 
on Notice

Effect of Registration  (66-26-101 et seq.)
if have actual notice of deed, then bound and registration has no 
effect
if do not have notice of deed, then registration provides such 
notice 
later recorded deed has priority over earlier unrecorded deed, 
unless the party claiming under the later deed had full notice of 
the unrecorded deed 
registration gives presumption of delivery to Grantee of the deed
a failure to comply with the requirements for registration shall not 
affect the validity of the registration of the deed (66-24-112)
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Registration – Putting the World 
on Notice (con’t)

Documents that can be registered  (see 66-24-101 et seq.)
any document pertaining to the conveyance of real estate  
copies of docs may be e-registered if an attorney provides certification 
electronic signature or a digitized image of a wet signature are valid 

Location for registering deeds  (66-24-103)
the county where the land lies
if land lies partly in two (2) or more counties, then it may be registered in 
either county
if land contains several tracts in different counties, in each of the counties 

Who makes the recitals needed for registration?  (66-24-110b)
Preparer 
Register, if the source instrument is being recorded at the same time

when multiple related documents being recorded at same time

Registration – Putting the World 
on Notice (con’t)

Requirements for Registration (66-24-101 et seq.)
some requirements discussed previously under different topics
must be legible 
in English  
consideration affidavit (under oath) signed by Grantee (or person acting for 
Grantee) with jurat notarized (67-4-409a6A)
tax parcel number 
name and address of the new property owner  
name and address of party responsible for property taxes  
name and address of the preparer and to whom document is to be returned   
source type of any equitable interest 
property address, unless vacant (in which case so state) 
certification if e-filed (66-24-101 et seq.)
failure to comply does not affect validity of registration
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Registration – Requirements (con’t)
Re-Registering

problems with re-recording deeds
correcting deed without new execution and notary does not meet intent
re-recording a certified copy does not correct the defect
error may not qualify as a scrivener’s error, as it could a be material error

names
legal description
words of conveyance
nature of estate conveyed
some other substantive provision

to be insurable, the re-recorded document must be
revised to correct incorrect material provision
re-executed
re-notarized
re-recorded

Dirt Deeds
Don’t be Cheap

James G. M. Lenschau
Wyatt, Tarrant & Combs, LLP
6070 Poplar Ave., Suite 300

Memphis TN 38119-3907
Direct: (901) 537-2161

Email: jlenschau@wyattfirm.com

mailto:jlenschau@wyattfirm.com


	

	

	
	
	
	

 

 

 

Form Special / General 

Warranty Deed  



	

	

This Instrument Prepared: 

_______________________ 
_______________________ 
_______________________ 

After recording, return to: 

_______________________ 
_______________________ 
_______________________ 

 

 

SPECIAL WARRANTY DEED 

 
THIS INDENTURE is made and entered into this ______ day of _____________, 20___, 

by and between _________________________, a _____________________________________ 
("Grantor") and _________________________, a ____________________________________ 
("Grantee"). 
 

W I T N E S S E T H: 
 

That for and in consideration of TEN AND NO/100 DOLLARS ($10.00) cash in hand paid, 
and other good and valuable consideration, the receipt and sufficiency of all of which is hereby 
acknowledged, Grantor has bargained and sold and does hereby bargain, sell, convey, and 
confirm unto Grantee the real estate, situated and being in the City of ___________, County of 
_______________, State of Tennessee, and as more particularly described on Exhibit A attached 
hereto and incorporated herein by reference, being the all (or part) of the same property 
conveyed to Grantor by deed of record in the Register’s Office of ___________ County 
Tennessee as Instrument Number ______________. 

 
TO HAVE AND TO HOLD the aforesaid real estate, together with all after acquired title of 

Grantor in and to the real estate and all the appurtenances and hereditaments thereunto belonging 
or in any way appertaining unto Grantee, its successors and assigns, in fee simple forever. 

 
Grantor does hereby covenant with Grantee that Grantor is lawfully seized in fee of the 

aforedescribed real estate; that Grantor has a good right to sell and convey the same; that the 
same is unencumbered except for except for 20___ ad valorem property taxes not yet due and 
payable, which, as of the date of this conveyance, Grantee hereby assumes and agrees to pay; 
zoning ordinances which affect the property described herein; and the permitted encumbrances 
set forth on Exhibit B, attached hereto and incorporated herein by reference, to all of which this 
conveyance is expressly made subject; and that the title and quiet possession thereto Grantor will 
warrant and forever defend against the lawful claims of all persons claiming by, through or under 
it but not further or otherwise. 

 
WITNESS the signatures of Grantor the day and year first above written.  
 

[SIGNATURE AND ACKNOWLEDGMENT PAGE FOLLOWS] 



	

	

SPECIAL WARRANTY DEED 

 

SIGNATURE AND ACKNOWLEDGMENT PAGE  

 

GRANTOR: 

 

_________________________________________ , 
 

     a ________________________________________ 
 
     By: ____________________________________ 
 
     Name: __________________________________ 
 
     Title: ___________________________________ 
 
 
 
STATE OF ________________________ 
 
COUNTY OF ______________________ 
 
 

Insert appropriate Acknowledgement Certificate Form 

 

 
 WITNESS my hand and Notarial Seal at office this ____ day of _____________, 20___. 
             
        _______________________ 
        Notary Public 
My Commission Expires: ____________________  
 
         [affix seal] 
  



	

	

SPECIAL WARRANTY DEED 

 
Consideration Affidavit 

 
STATE OF ___________________ 
COUNTY OF ________________ 
 

I, or we, hereby swear or affirm that, to the best of affiant's knowledge, information and 
belief, the actual consideration for this transfer or value of the property transferred, whichever is 
greater, is $_________________________________, which amount is equal to or greater than 
the amount which the property transferred would command at a fair and voluntary sale. 
 
        __________________________ 
        Affiant 
 
 
 Subscribed and sworn to before me this ____ day of _____________, 20___. 
             
        _______________________ 
        Notary Public 
My Commission Expires: ____________________ 
 
         [affix seal] 
 
 

Recording Information 

 
Property Address: 
  

Tax Parcel ID No.: 
 

Owner:  

 
Mail Tax Bills To: 
 

 
Recording Fee $   
Clerk’s Fee 1.00   
DP Fee 2.00   
Recording Tax    
Total $   
    
TG#:    

 



	

	

SPECIAL WARRANTY DEED 

 

Exhibit A 

 

Legal Description of the Real Estate 

 
 
 
 
 
 
 
 
 

For Metro areas, INCLUDE 

 

This is improved property with a municipal address of ________________________. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  



	

	

SPECIAL WARRANTY DEED 
 

Exhibit B 

 

Permitted Exceptions 
 
 

	 	



	

	

	
	
	
	
	
	
	
	
	
	
	
	
	

Form Quit Claim Deed 

  



	

	

This Instrument Prepared: 

_______________________ 
_______________________ 
_______________________ 

After recording, return to: 

_______________________ 
_______________________ 
_______________________ 

 
 

QUIT CLAIM DEED 

KNOW ALL MEN BY THESE PRESENTS, that that on this the ____ day 

of ______________, 20___, ________________________________________ , a 

_____________________________ (herein “Grantor,” whether one or more) for 

and in consideration of the sum of TEN DOLLARS ($10.00) cash in hand paid, 

and other good and valuable consideration, the receipt and sufficiency of which is 

hereby acknowledged, does hereby quit claim unto _________________________, 

a _____________________________ (herein “Grantee,” whether one or more) all 

of Grantor’s interest in and to the following described land located in the City of 

______________, County of ________________, State of Tennessee, to wit: 

 

INSERT LEGAL / SEE EXHIBIT A 

 

This is the same real estate conveyed to Grantor by the instrument recorded 

as Instrument No. _________________ in the Register’s Office of  ____________ 

County, Tennessee.   

THIS INSTRUMENT HAS BEEN PREPARED AT THE REQUEST OF 

GRANTOR AND GRANTEE WITHOUT THE BENEFIT OF A TITLE 

SEARCH 

[SIGNATURE AND ACKNOWLEDGMENT PAGE FOLLOW] 



	

	

QUIT CLAIM DEED 

 

IN TESTIMONY WHEREOF, Grantor has executed this Quit Claim Deed 
as of the date first written above. 

 
GRANTOR: 

 

_______________________________________ ,   
 
a  ______________________________________ 

 
     By: ____________________________________ 
 
     Name: __________________________________ 
 
     Title: ___________________________________ 
 
 
STATE OF ________________________ 
 
COUNTY OF ______________________ 
 
 

Insert appropriate Acknowledgement Certificate Form 

 

 
 WITNESS my hand and Notarial Seal at office this ____ day of 
_____________, 20___. 
             
        _______________________ 
        Notary Public 
My Commission Expires: ____________________  
 

         [affix seal] 
  



	

	

QUIT CLAIM DEED 

 

Consideration Affidavit 

 
 
STATE OF __________________ 
 
COUNTY OF ________________ 
 

I, or we, hereby swear or affirm that, to the best of affiant’s knowledge, 
information, and belief, the actual consideration for this transfer is 
$______________. 

 
     _____________________________ 

 
 
 Subscribed and sworn to before me this ____ day of _____________, 20___. 
             
        _______________________ 
My Commission Expires:     Notary Public 
 
        

[affix seal] 
 
 

 
 

Recording Information 

 
Property Address: 
  

Tax Parcel ID No.: 
 

Owner:

  

 

Mail Tax Bills To: 
 

	

	 	



	

	

QUIT CLAIM DEED 

 

Exhibit A 

 

Legal Description of the Land 



	

	

Some Relevant Statutes and other sites 

 

8-13-108  (identify Grantor and Grantee) 

8-16-101 et seq.   (notaries) 

8-21-1001   (fees register may charge) 

8-21-1201   (fees notaries may charge) 

29-2-101  (SOF) 

46-8-103  (burial sites) 

66-5-101 et seq.   (conveyances of property) 

66-5-103  (forms of conveyances) 

66-22-101 et seq.   (acknowledgments) 

66-23-101 et seq.   (authentication by witnesses) 

66-24-101 et seq.  (registration) 

66-26-101 et seq.  (effect of authentication and registration) 

67-4-409    (privilege tax) 

 

Tennessee Division of Business Services Chapter 1360-7-2  (notary seal) 

 

AG opinion 10-97   (notary must be disinterested party) 
 	



	

	

	
	
Title 66 Property 

Chapter 5 Conveyances of Property 

Part 1 General Provisions. 

66-5-103. Forms of conveyances. 
 
The following or other equivalent forms, varied to suit the precise state of facts, 
are sufficient for the purposes contemplated, without further circumlocution: 
 
(1) (A)  For a deed in fee with general warranty: "I hereby convey to A. B. the 
following tract of land (describing it), and I warrant the title against all persons 
whomsoever;" 
(B)  Covenants of Seizen, possession, and special warranty: "I covenant that I am 
seized and possessed of this land, and have a right to convey it, and I warrant the 
title against all persons claiming under me;" 
 
(2)  For a quitclaim deed: "I hereby quitclaim to A. B. all my interest in the 
following land" (describing it); 
 
(3)  For a mortgage: "I hereby convey to A. B. the following land (describing it), to 
be void upon condition that I pay," etc; and 
 
(4)  For a deed of trust: "For the purpose of securing to A. B. a note of this date, 
due at twelve (12) months, with interest from date (or as the case may be), I 
hereby convey to C. D., in trust, the following property (describing it). And if the 
note is not paid at maturity, I hereby authorize C. D. to sell the property herein 
conveyed (stating the manner, place of sale, notice, etc.), to execute a deed to the 
purchaser, to pay off the amount herein secured, with interest and costs, and to 
hold the remainder subject to my order." 
 
  



	

	

 
 
 
 

Title Covenants 

 

 

Present 

Covenants 
• only parties to 

this 
transaction 
can enforce  

• they are 
personal to 
Grantee due to 
privity 

Seizen 
 

Grantor will put Grantee in possession of the 
property (hence, to grasp, to seize) 

Right to 
Convey 
 

Grantor has legal / valid title of the property 
being conveyed and has not contracted to 
sell it to another 

No 
Encumbrances 
 

there are no encumbrances, other than 
those that have been previously disclosed 

 

Future 

Covenants* 
• a party in the 

chain of title 
can enforce 
against any 
prior owner 

• they run with 
the land 

Quiet 
Enjoyment 
 

Grantor’s right to possession will not be 
impacted by a third party's legal claim to title 

Warranty 
 

Grantor's promise to protect the buyer 
against anyone who comes along later and 
claims paramount title to the property  

Further 
Assurances 
 

Grantor will take (reasonably necessary) 
affirmative steps to cure any defects in 
Grantor's title 

 
* Future covenants are the covenant that differ between a GWD and a SWD 
  



	

	

Acknowledgement Certificate Forms 

 

o any form with the required substance (66-22-114b, 66-26-113) (as of 

2005) 

• any acknowledgment certificate that clearly evidences Maker’s 
intent to acknowledge a document is valid (“Any certificate clearly 
evidencing intent to authenticate, acknowledge or verify a document 
shall constitute a valid certificate of acknowledgment for purposes of 
this chapter and for any other purpose for which such certificate may 
be used under the law. It is the legislative intent that no specific form 
or wording be required….”) 

• even if the savings language in 66-22-114(b) apply only to the multi-
use acknowledgment certificate of 66-22-114(a), the savings statute 
of 66-26-113 should apply to all acknowledgment certificates (“The 
unintentional omission … of any words in a certificate of an 
acknowledgment … shall in nowise vitiate the validity of the … 
instrument or the acknowledgement …, but the same shall be good 
and valid to all intents and purposes, if the substance of the 
authentication required by law is in the certificate.”) 

 
o any other State’s form (66-22-115a) (i.e. full faith and credit) 

§ acknowledgment certificate from prescribed by the laws of any other 
location  

 

o multi-use catch-all (66-22-114a) (1987) (created due to complex entity 

structures) 

Personally appeared before me, _______________, a notary public in 
the State and County aforesaid, ________________, with whom I am 
personally acquainted, and who acknowledged that such person 
executed the within instrument for the purposes therein contained 
[ADD IF SIGNING AS AN AGENT, and who further acknowledged that 
such person is the _____________ of the maker or a constituent of the 



	

	

maker and is authorized by the maker or by its constituent, the 
constituent being authorized by the maker, to execute this instrument 
on behalf of the maker]. 
 

o generic (66-22-107a) (last revised in 1983) 

Personally appeared before me, ___________, clerk of this county, 
_____________, the within named bargainor, with whom I am 
personally acquainted (or proved to me on the basis of satisfactory 
evidence), and who acknowledged that such person executed the within 
instrument for the purposes therein contained. 
 

o natural persons acting in their own right  (66-22-107b) (last revised in 

1983) 

On this __ day of _____, 20 _____, before me personally appeared 
_____________, to me known to be the person (or persons) described 
in and who executed the foregoing instrument, and acknowledged that 
such person (or persons) executed the same as such person's (or 
persons') free act and deed. 

 
o natural persons acting by attorney  (66-22-107c) (last revised in 1983) 

(POA must be recorded) 

On this ___ day of _____, 20 _____, before me personally appeared 
____________, to me known (or proved to me on the basis of 
satisfactory evidence) to be the person who executed the foregoing 
instrument on behalf of _____ acknowledged that such person executed 
the same as the free act and deed of _____. 

 
o corporation form – no seal (66-22-108a) (last revised in 1983) 

Before me, ____________________ of the state and county mentioned, 
personally appeared ____________________, with whom I am 
personally acquainted (or proved to me on the basis of satisfactory 
evidence), and who, upon oath, acknowledged such person to be the 



	

	

____________ of _____________, the within named bargainor, a 
corporation, and that such_______________ as such _________, 
executed the foregoing instrument for the purpose therein contained, 
by personally signing the name of the corporation as such 
______________. 

 
o corporation form – with or without seal (66-22-108a) (last revised in 

1983) 

On this _____ day of _____, 20 _____, before me appear ___________, 
to me personally known (or proved to me on the basis of satisfactory 
evidence), who, being by me duly sworn (or affirmed) did say that such 
person is the _____________ of _______________, and that [the seal 
affixed to the instrument is the corporate seal of the corporation, and 
that] the instrument was signed and sealed in behalf of the corporation, 
by authority of its Board of Directors (or Trustees) and_____________ 
acknowledged the instrument to be the free act and deed of the 
corporation [and that the corporation has no corporate seal]. 

 
o partnership (66-22-108b1) (last revised in 1983) 

Before me, _____________, of the state and county aforementioned, 
personally appeared _____________, with whom I am personally 
acquainted (or proved to me on the basis of satisfactory evidence), and 
who, upon oath, acknowledged such person to be a partner of 
______________, the within named bargainor, a partnership, and that 
such person, as such partner, executed the foregoing instrument for the 
purpose therein contained, by signing the name of the partnership by 
such person as partner. 

 
o Trustee acting under a Trust (TiCo approved) 

On this the _____ day of _____, 2018, before me personally appeared 
_____________, Trustee of the ___________ Revocable Living Trust, to 
me known (or proved to me on the basis of satisfactory evidence) to be 



	

	

the person described in and who executed the foregoing instrument, 
and acknowledged that such person executed the same as such person's 
free act and deed. 

 

o Power of Attorney  (TiCo approved) (POA must be recorded) 

Before me, ____________________ of the state and county mentioned, 
personally appeared ___________________________, to me known (or 
proved to me on the basis of satisfactory evidence), and who, upon 
oath, acknowledged to be the attorney-in-fact for _________________, 
the ______________ of _____________________, the within named 
bargainor, a _____________________, organized and existing under the 
laws of ___________________, and that s/he as such attorney-in-fact 
for the _____________________ of _____________________, executed 
the foregoing instrument for the purpose therein contained, by 
personally signing the name of the ____________________ as such 
_____________________. 
 

o multi-tiered 

Before me, ____________________, of the state and county 
aforementioned, personally appeared ____________________, with 
whom I am personally acquainted (or proved to me on the basis of 
satisfactory evidence), and who, upon oath, acknowledged such person 
to be the __________________ of _____ [entity 1] _____________, a 
____________, and further acknowledged that _______[entity 1] 
_______________ is the _______________ of ______[entity 2] _____ 
_______, a ___________, the within named bargainor, and further 
acknowledged that he/she as such _______________ of such _____ 
[entity 1] ________, and in such other capacities of each of the other 
entities, as set forth above, being duly authorized so to do, executed the 
foregoing instrument for the purposes therein contained by signing their 
respective names in such capacities. 
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Irregular Transactions – Complaints, MDA’s And Divorce Decrees 

Michael B. Schwegler 
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TYPES OF BORROWERS. 

Corporations. 

Tennessee for-profit corporations are subject to the Tennessee Business Corporation 
Act, which is codified as Chapters 11 through 27 of Title 48 of the Tennessee Code.  
Tenn. Code Ann. § 48-11-101.  It is based largely on the American Bar Association’s 
Model Business Corporation Act. Tennessee nonprofit corporations are subject to 
the Tennessee Nonprofit Corporation Act, which is codified as Chapters 51 through 
58 of Title 48 of the Tennessee Code.  Tenn. Code Ann. § 48-51-101. 
 
Specialized types of corporations and business associations are provided for in the 
following statutes: 
 

• Nonprofit electric utility cooperatives—Tenn. Code Ann. § 48-69-101 et seq. 
• Development credit corporations—Tenn. Code Ann. § 48-101-101 et seq. 
• Massachusetts trusts—Tenn. Code Ann. § 48-101-201 et seq. 
• Health, educational and housing corporations—Tenn. Code Ann. § 48-101-

301 et seq. 
• Professional corporations—Tenn. Code Ann. § 48-101-601 et seq. 
• Neighborhood Preservation Nonprofit Corporation—Tenn. Code Ann. § 48-

101-901 et seq. 
 
Tennessee profit and nonprofit corporations must file a charter or certificate of 
incorporation with the Tennessee Secretary of State.  The necessary forms are 
available online at the Secretary’s Web site and may be found at 
http://www.tennessee.gov/sos/bus_svc/forms.htm. A corporate formation document 
or charter must include the corporation’s name, number of authorized shares, name 
and address of initial registered agent, name and address of incorporators, address 
of principal office, and must state that the corporation is for profit. 
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Lenders customarily will obtain a certificate of existence from the Tennessee 
Secretary of State as evidence of the corporation’s status and powers in connection 
with obtaining a loan. Tennessee does not offer certificates of good standing.  Also, 
the Secretary of State will indicate the history of the registered entity, whether it is 
active or has been formally or administratively dissolved and whether it has filed 
annual reports, and so on, online. Certificates of existence for corporations, LLCs, 
limited partnerships (LPs), and limited liability partnerships (LLPs) can be requested 
at http://www.tn.gov/sos/forms/ss-4238.pdf. The Tennessee Secretary of State does 
not maintain copies of corporate bylaws. Lenders also customarily obtain a 
resolution of the board of directors or shareholders, certified by the secretary of the 
corporation, authorizing the corporation to borrow the funds.  
 
Certificates of existence are also available for all corporations qualified as foreign 
corporations with the Tennessee Secretary of State.  
   
Title companies closing real estate transactions involving corporations are advised 
to obtain appropriate corporate resolutions to purchase or sell. 
 
Partnerships. 
 
Tennessee recognizes three types of partnerships: (1) general partnerships (“GPs”), 
(2) limited partnerships (“LPs”) and (3) registered limited liability partnerships 
(“LLPs”).  Title 61 of Tennessee Code Annotated covers all three types of 
partnerships. Specifically, general partnerships and registered LLPs are governed by 
the Revised Uniform Partnership Act (Tenn. Code Ann. § 61-1-101 et seq.), while 
LPs are governed by the Revised Uniform Limited Partnership Act. Tenn. Code 
Ann. § 61-2-101 et seq. Tennessee Code Annotated section 61-2-901 governs the 
procedures under which foreign LPs register to do business in Tennessee, and 
Tennessee Code Annotated section 61-1-1004 governs the procedures under which 
foreign LLPs register in Tennessee. 
 
Lenders to a general partnership customarily obtain a copy of the partnership 
agreement, if one exists. If fewer than all of the general partners execute a loan 
document or an instrument, lenders customarily obtain the consent of all of the 
partners to the loan, including a certificate that the partnership is controlled by the 
partnership agreement and has not dissolved. While not required for its formation or 
existence, a general partnership may “register” with the Tennessee Secretary of State 
to provide a record of certain incumbency issues. This form can be found at 
http://www.tn.gov/sos/bus_svc/forms.htm#gp.  
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When lending to a Tennessee LP or registered LLP, lenders customarily obtain from 
the Tennessee Secretary of State a certificate of existence and a certified copy of the 
LP’s certificate of LP or the registered LLP’s application for registration. In the case 
of a foreign LP or a foreign registered LLP, lenders customarily obtain from the 
Secretary of State certificates of existence and certified copies of the foreign LP’s or 
the foreign LLP’s application for registration to do business in Tennessee, as well as 
appropriate certificates from the partnership’s home state. Tennessee does not 
provide certificates of good standing.  

 
General partners in a general partnership or a LP are jointly and severally liable for 
all obligations of the partnership arising in contract or tort. An action may be brought 
by a lender against the entire partnership or any and all individual general partners. 
Tenn. Code Ann. §§ 61-1-306 and 307. Although each general partner is personally 
and individually liable for the entire amount of partnership debts, a partner 
compelled to pay more than that partner’s pro rata share of the debt is entitled to 
contribution from the other partners. 

 
Limited partners are not liable for partnership debts beyond their contributions and 
partners in a registered LLP are not personally liable for the obligations of the LLP.  
 
Lenders looking to individual partners for full repayment of a partnership loan 
customarily require the individual partners to sign a personal guaranty with respect 
to the loan amount. 
 
Limited Liability Companies. 
 
The Tennessee Limited Liability Company Act of 1994 (Tenn. Code Ann. § 48-201-
101 et seq.) authorizes the use of Limited Liability Companies (“LLCs”) to carry on 
a business in Tennessee. The Tennessee Revised Limited Liability Company Act 
(Tenn. Code Ann. § 48-249-101 et seq.) became effective on January 1, 2006, and 
applies to all LLCs formed in Tennessee after that date, and to LLCs formed prior 
to that date that choose to file an amendment to the articles of organization electing 
to be governed by the new act.  The primary differences between the Limited 
Liability Act of 1994 and the new act in the context of commercial lending are that 
LLCs governed by the new act may be member managed, director managed or 
manager managed, as opposed to the options of member managed and governor 
managed of the earlier act.  The LLC’s operating agreement should explain the 
manner in which the company is managed.  Lenders customarily require a LLC to 
provide a resolution authorizing the borrowing, signed by all of the members (if the 
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LLC is managed by the members) or signed by all of the managers (if the LLC is 
managed by one or more managers and member approval is not required). 
 
A Tennessee LLC must file articles of organization with the Secretary of State 
containing the name of the LLC; the street address of the LLC’s registered office 
and the name of its registered agent for service of process; the name and address of 
each organizer; an indication whether the LLC will be member, manager, or director 
managed; and the number of members. The Tennessee Secretary of State provides 
articles of organization at http://www.tn.gov/sos/forms/ss-4270.pdf.  
 
Lenders customarily obtain a copy of the LLC’s articles of organization, and a 
certificate of existence from the Tennessee Secretary of State. The Tennessee 
Secretary of State does not maintain copies of Tennessee LLC operating agreements.  
Lenders will typically obtain these from the company in support of diligence 
concerning the authority of the LLC to borrow funds. 
  
Individual members of an LLC are generally not liable for company debts though 
they can make that election in connection with formation or by amendment. This 
will typically save the imposition of Tennessee Franchise and Excise Tax. Tenn. 
Code Ann. §67-4-201 (Franchise) and Tenn. Code Ann. §67-4-2001 (Excise). 
Generally however, Lenders looking to individual members for full repayment of an 
LLC loan must have the members separately obligate themselves with respect to the 
loan through guarantees. 
 
An LLC organized under the laws of another state may be required to register with 
the Tennessee Secretary of State to do business in Tennessee.  Lenders customarily 
obtain a certified copy of the foreign LLC’s application for registration and a 
certificate of existence from the Tennessee Secretary of State, as well as a copy of 
the LLC’s formation documents and, if available, a good standing certificate from 
the state in which it is organized.  Another interesting difference for the purposes of 
commercial lending between the 1994 act and the new act is the availability of the 
mechanism for foreign LLCs to convert to Tennessee LLCs provided that the laws 
of the foreign jurisdiction allow such conversions.  
 
It is best to be aware of whether the Tennessee LLC is governed by the old or new 
act, as it may have various implications on the transaction.  In a nutshell, the new act 
adopts many of the concepts that exist in Delaware.  It adds the director managed 
LLC, which is analogous to a corporation, and the family LLC, which is similar to 
the family LP. Although the revised act represents a major revision of the current 
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act, many of the procedural aspects of creating an LLC in Tennessee remain the 
same.  
 
Title companies closing real estate transactions involving LLCs are advised to obtain 
appropriate resolutions to purchase or sell. 
 
Professional Limited Liability Companies are governed by Tennessee Code 
Annotated Section 48-249-1101 et seq. 
 
Proprietorships and Individuals. 
 

1. Marital Property Laws.  A married couple will hold real 
property conveyed to both of them (as well as personal property)  as tenants by the 
entireties unless specified otherwise.  Tenancy by the entireties is a joint tenancy 
characterized by a right of survivorship. Generally, real property held by tenants by 
the entireties cannot be reached by a creditor of only one of the spouses; however, 
the creditor can reach that individual spouse’s interest in the property.  Should that 
spouse be the second to die, the creditor’s interest will be complete. Typically, a 
creditor of only one spouse has no right to partition the property. Lenders should be 
mindful of the rules set forth in the Federal Equal Credit Opportunity Act (15 U.S.C. 
§ 1691 et seq.) and Federal Reserve Regulation B (12 C.F.R. § 202.1 et seq.), which 
restrict the ability of lenders to require the signature of non-applicant spouses on 
loan documents.  As a slightly different twist on Regulation B., Tennessee Code 
Annotated section 47-18-805 exempts a spouse from liability on a debt unless the 
spouse has executed the credit application.  At the time of this publication regulators 
enforcing provisions of Reg. B have been somewhat inconsistent in its application. 
It is best that only owner spouses guaranty commercial loans and/or non-owner 
spouses who have joined in loan applications state clearly that their intent to guaranty 
an obligation is informed and voluntary. Provided other requirements are met (e.g. 
joint application) insisting on a spouse’s guaranty is generally supported under 
Regulation B, if the spouse is an owner of the business of the borrower.  
 

2. Property Held in Joint Tenancy with Right of Survivorship; 
Other Tenancies.  Tennessee recognizes tenancies in common and tenancies by the 
entireties, as well as life estates and other lesser estates.  Although joint tenancies 
without the right of survivorship exist in Tennessee, joint tenancies with the right of 
survivorship have been abolished in Tennessee, per Tenn. Code Ann. § 66-1-107. 
Tenants-in-common can expressly reserve a right of survivorship. Listing husband 
and wife as “grantees” in a deed or conveyance creates a tenancy by the entireties, 
without need for additional words. Title 66 further provides basic guidance as to the 
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language  conveying various estates in property.  Several specific provisions are of 
note. Estates in “tail” are abolished and deemed to be fee simple absolute. Tenn. 
Code Ann. §66-1-102. The term “heirs” is not required to convey an estate in fee.  
The Rule in Shelley’s Case has been abolished by Tenn. Code Ann. §6 6-1-103. In 
other words, heirs of the body of the holder of a life estate are determined on the 
date of termination of the life estate. 

 
3. Trusts and Estates.  Trusts in Tennessee are governed by the 

Tennessee Uniform Trust Code. Tenn. Code Ann. §35-15-101 et seq. (“Trust 
Code”). Trusts have the power to borrow money and grant security interests and 
mortgages.  The Trust Code allows a trustee to substitute a certification of a trust in 
lieu of providing a third person with a copy of the trust. Tenn. Code Ann. §35-15-
1013.  

 
All claims against a probated estate must be filed within the period set forth 

in the notice published or posted in accordance with Tenn. Code Ann. §30-2-306(b) 
if the estate is probated creditors must file claims within four (4) months after receipt 
the statutory notice. Tenn. Code Ann. §30-2-306 (statutory form included), but only 
sixty (60) days if the creditor received the notice more than 60 days prior to the 
expiration of the four month period.  
 

4. What This Means. 
 

In day-to-day consumer residential transactions, one of the biggest problems 
is how to handle real property that is titled as tenants by the entireties, but the sale is 
happening because the spouses are divorcing.  If each spouse, conceptually, owns 
100% of the property, how are sale proceeds distributed?  The answer is found in the 
MDA or divorce decree negotiated by the parties or issued following a trial.  That 
is, proceeds are usually divided according to the agreement of the spouses.  Many 
obvious issues come into play for the spouses negotiating terms, not the least of 
which is which, if any, of the spouses can afford the existing mortgage indebtedness 
on his or her own, or whether the inherent change in financial circumstances requires 
the sale of the marital home. 
 
 Property designated as tenants by the entirety must be acquired by the spouses 
during the marriage.  So an important exception to the general rule that married 
couples own their real (and personal) property as TBE is the situation where one 
spouse acquires the property prior to the marriage.  Again, disposition of sale 
proceeds in such circumstances will require reference to the parties’ divorce 
settlement paperwork. 
 



C:\Users\mschwegler\Desktop\Irregular Transactions v. 
1.0.docx 
 

 

 

 In commercial transactions, such as the purchase or sale of an investment 
property or a condo that is intended for use as an AirBnB, where a divorce is at play, 
if the spouses remain interested in making or continuing investments together, they 
will generally execute a new partnership agreement, so that their titled interest 
becomes as joint tenants or, often, tenants-in-common.  Personally, I prefer tenants-
in-common because it is easy to assign specific ownership percentages for each 
parcel of real property.  There is a form partnership agreement that seems to be used 
by many practitioners for this purpose. 
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REAL ESTATE LENDING. 
 
 A. Property Rights. 
 
Rights in real property are generally governed by Title 66 of the Tennessee Code 
Annotated and by common law.  Title 66 covers conveyances, statutory forms of 
deeds, partition, condominiums, conveyances of land, leases and lien rights to name 
a few.  Tennessee is not a community property jurisdiction. Dower and curtesy have 
both been abolished.  Homestead and statutory rights of redemption have not been 
abolished and must be waived in a deed of trust or other document.  The following 
waiver should be sufficient:  
 

Waiver of Redemption Rights, Exemptions, etc.   Any sale of any or 
all of the Property pursuant to the power of sale or judicial sale provided 
for herein or in realization of the security interests granted herein shall be 
made free from the equity of redemption, statutory right of redemption, 
homestead, dower, curtesy, elective share, appraisment, exemption rights 
and all other rights and interests of Grantor, all of which are hereby 
expressly waived and/or assigned to the Trustee. 

Unless each of the statutory right of redemption and equity of redemption are waived 
in a deed of trust, any real estate sold for debt shall be redeemable any time within two 
years following such sale. Tenn. Code Ann. §66-8-101. 

1. Timber Rights. Timber rights may be included, excluded or 
reserved to the seller in a deed of conveyance of real property. Standing timber may 
be conveyed by timber deed. See e.g. Remote Woodyards, LLC v. Ex rel. Romie 
Neiser, et al. 340 S.W.3d 411 (Tenn. App. 2009). Once removed/cut, timber is 
generally considered personal property.  
 

2. Mineral Rights.   Likewise, mineral rights may be included, 
excluded or reserved to the seller in a deed of conveyance of real property. Courts 
of general jurisdiction have the authority to determine mineral rights. The Oil and 
Gas Board, however has concurrent jurisdiction with Tennessee courts including the 
authority to determine unit participation. Freels v. Northrup, 678 S.W.2d 55 (Tenn. 
1984).  Conversely, Crawford v. Tennessee Consol. Retirement System, 732 S.W.2d 
293 (Tenn. App. 1987) indicated that the doctrine of original jurisdiction required 
litigants first to exhaust their administrative remedies with the Oil and Gas Board 
before turning to the courts.  
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3. Water Rights. Water rights, too, may be conveyed by deed or 
reserved to the grantor in a deed.  Wolfe v Hammer, 303 S.W.2d 716 (Tenn. 1957) 
(reserving rights to a spring) and to a well in Lynn v. Turpin, 215 S.W.2d 794 (Tenn. 
1948). In Johnson v. Ford, 245 S.W. 531 (Tenn. 1922) rights to take water (riparian 
rights) from a stream granted by downstream residents for the construction of an 
Eastman Kodak plant were upheld.  The issue of depleting subsurface water rights 
has been considered in Tennessee. Nashville, Chattanooga &St. Louis Ry. v. Rickert. 
89 S.W.2d 889 (Tenn. App. 1935).  Tennessee has a Waters, Waterways Drains and 
Levees board as well as a Water Qualities Board. See, Tenn. Code Ann §69-1-101 
et seq. This is generally under the Tennessee Department of Environment and 
Conservation. Associated Rules have been adopted. Tennessee primarily regulates 
groundwater that impacts surface water. Drilling permits are required for the drilling 
of wells. Often impact and feasibility studies are done in connection with well 
drilling, particularly for commercial use. The State of Tennessee essentially claims 
ownership to all water in the state. Tenn. Code Ann. §§ 68-221-702, 69-3-102(a), 
and 69-3-103 (unless water is contained in/upon only one property and its use does 
not interfere with other properties’ use). Water has been plentiful in Tennessee and 
laws concerning its ownership and use are still developing.  
 

B. Leases. 
 
Leases constitute an interest in real property in Tennessee generally considered an 
appurtenance or incorporeal hereditament. Other than recording and execution 
requirements, commercial leases are not governed by statute and so are negotiated 
like any other form of contract.  A lease, or memorandum thereof, for a term of 
more than three (3) years may be recorded, in the office of the county Register of 
Deeds for the county in which the real property is located. Recordation is required 
in order for the leasehold interest to be valid against anyone other than the lessor or 
persons with actual notice. Tenn. Code Ann. § 66-7-101. An assignment of a 
security interest in a lease that is recorded constitutes a valid security interest and 
mortgage in the lease and resulting rents without the necessity of seizing, 
constructively or otherwise, the rents (although there is no provision under 
Tennessee for proceeds of real estate). Tenn. Code Ann. §66-26-116.   
 

C. Condominiums. 
 
Tennessee’s condominium (a/k/a horizontal property) law is contained in Tennessee 
Code Annotated § 66-27-201 et seq. (for condominiums created on and after January 
1, 2009) (“2009 Condominium Act”) and Tennessee Code Annotated § 66-27-101 
et seq. (for those created prior to that date).   



C:\Users\mschwegler\Desktop\Irregular Transactions v. 
1.0.docx 
 

 

 

 
A condominium may be created only by recording a declaration executed in the same 
manner as a deed.  Tenn. Code Ann. § 66-27-301.  The requirements for the contents 
of the declaration or master deed are set forth at Tennessee Code Annotated § 66-
27-305, and include detailed descriptions of development and declarant rights.  Liens 
for condominium assessments and dues under the 2009 Condominium Act are 
controlled by Tennessee Code Annotated § 66-27-415, which establishes certain 
priorities, in pertinent part: 
 

(b)(1) A lien under this section is prior to all other liens and 
encumbrances on a unit, except: 
 
       (A) Liens and encumbrances recorded before the recordation of the 
declaration; 
       (B) A first mortgage or deed of trust on the unit recorded before 
the date on which the assessment sought to be enforced became 
delinquent; and 
       (C) Liens for real estate taxes and other governmental assessments 
or charges against the unit. 
 

D. Types of Real Property Security Instruments.  
 
Tennessee is a title theory state.  Howell v. Tomlinson, 228 S.W.2d 112, 116 (Tenn. 
Ct. App. 1949).   
Accordingly, in real property sales and transactions, equitable title to the real 
property is conveyed to the grantee via a deed, while legal title is conveyed to a 
trustee, on behalf of the beneficiary (usually a lender) via a deed of trust.    While 
Tennessee recognizes mortgages which may only be foreclosed judicially, judicial 
foreclosure of a consensual mortgage is not a widely used procedure.  The statutes 
governing foreclosure of a properly executed and recorded deed of trust do not 
require a judicial proceeding.  Tenn. Code Ann. § 35-5-101 et seq. The trustee may 
convey complete title through the trustee’s power of sale contained in the trust deed.  
 

1. Deeds of Trust.  The trustee on a Tennessee deed of trust must 
be: (i) a Tennessee resident; (ii) a person whose principal place of employment is in 
Tennessee; or (iii) a Tennessee corporation or foreign corporation whose principal 
place of business is in Tennessee. Further, a Trustee may be a resident of another 
state only if that state accords equivalent authority to Tennessee “residents.” Tenn. 
Code Ann. § 66-24-123. Accordingly, there is some concern as to whether a valid 
deed of trust has been formed if the trustee doesn’t meet one of the above 
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requirements. Each deed of trust must provide the name and address of the trustee.  
A street address is not required if the deed of trust states the city or town and county 
of the trustee’s residence.  Tenn. Code Ann. §66-24-123(c)(1). This portion of the 
Tennessee Code provides exceptions for out of state trustees where such other state 
provides reciprocal rights.  
 
Somewhat inconsistent with this general requirement, Tenn. Code Ann. § 35-5-
114(d) (foreclosures) sets forth special notice requirements if a substitute trustee is 
not a resident of the state; however, a proper reading of the foreclosure statute would 
imply that this means the trustee merely is “located” out of state for notice purposes. 
If a substitute trustee is not a “resident” of Tennessee, there is a process to notice the 
debtor (and co-debtor, if any, together with “interested parties”) of the name and 
address of the substitute trustee or registered agent of the substitute trustee who is 
located in the state of Tennessee.  Tennessee’s nonjudicial foreclosure statutes are 
codified in Title 35 of the Tennessee Code; Title 35 is titled “Fiduciaries and Trust 
Estates.”  Tenn. Code Ann. § 35-5-101 et seq.  There is little or no guidance from 
courts as to the scope of a trustee’s fiduciary duty to the beneficiary versus the scope 
of a trustee’s fiduciary duty to the grantor.  Cases like Hawkins v. Spicer, indicate 
that, at a minimum, a trustee’s “relations to the mortgagor or debtor impose upon 
him the observance of fairness and good faith, and if he makes an improper use of 
the power and becomes the purchaser, he can retain the property only as security for 
his debt.” 101 S.W.2d 151, 153 (Tenn. Ct. App. 1936).  Tennessee follows the 
minority rule that a trustee may bid for himself at a trustee’s sale that he conducts.  
Id.  Regular practitioners in Tennessee seem to agree with the notions that if 
fiduciary duties are owed to both the grantor and the beneficiary, they are less 
extensive than those of trustees in other fiduciary settings, with likely greater 
responsibilities to the beneficiary, and that the Trustee’s fiduciary duties are to 
ensure the foreclosure process is fair and follows the processes and procedures set 
forth in Tennessee foreclosure laws including adequate notice, equality in bidding 
and efforts to avoid “chilling” the sale.   
 

2. Mortgages.   Tennessee recognizes mortgages through common 
law. These are so rarely used that there is no particular authority as to what should 
be contained in a consensual Tennessee mortgage document. Typically a grant from 
the mortgagor directly to the lender/mortgagee should suffice provided other formal 
requirements for recordation of instruments are met. Mortgages must be foreclosed.  
 

3. Real Estate Installment Contracts.  There is no restriction in 
Tennessee on the use of an installment contract for the purchase of real estate, except 
that: 
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any difference in such [cash and deferred payment] amounts charged 
with respect to the sale of real property to be owned and occupied by 
the purchaser as the purchaser’s principal place of residence for family 
residential purposes shall be considered to be interest rather than time-
price differential. 

 
Tenn. Code Ann. § 47-14-102(12).  This statute comports with the more general 
notion that if real property is purchased in Tennessee via a real estate installment 
contract, interest, rather than time-price differential, should be used, to avoid the 
potential charge of usurious rates.  As long as the same legends, acknowledgments 
and formal recordation items required of other recordable security instruments 
appear in or on the face of, as appropriate, a real estate installment contract, it may 
be recorded to perfect a security interest in real property.  Functionally, a real estate 
installment contract functions like a mortgage, because title remains with the lender 
until the full contract amount is paid.  As a practical matter, in the authors’ over 30 
years of legal practice, the authors have never encountered a purchase money/first 
priority real estate installment contract. 
 

E. Formal Requirements of Deeds of Trust and Mortgages. 

1. Preparer Legend. In order to be eligible for registration with a 
public office (Register of Deeds) each instrument to must contain a preparer’s legend 
on the face page. For example, it could read: 
 

This instrument was prepared by: Ernest B. Williams IV, PLLC (ebw) 
   P.O. Box 159264 
   Nashville, Tennessee 37215 

   erniewilliams@ewivlaw.com 
   615 372 - 0997 
Tenn. Code Ann. §66-24-115. 
 

2. Description of Property.   
 
A deed of trust must include a sufficient legal description of the real property. A 
metes and bounds description is not required but is recommended. A street address 
is probably not sufficient. At a minimum, the description must identify the parcel 
with plat reference. Surveys, while recommended, are not required under Tennessee 
law. 
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Each instrument conveying an interest in real property (including deeds of trust) 
should contain a derivation clause showing how the current owner obtained the 
property (immediately preceding conveyance(s)): 

 
“Being the same property conveyed to [Grantor] by deed recorded at 
Book _____, page ____ [or Instrument No. ____________], Register’s 
Office for _______ County, Tennessee.” 

 
Tenn. Code Ann. §66-24-110.  
 

F. Assignments of Leases and Rents. 

A collateral or “absolute” assignment of leases and rents may be accomplished 
within the deed of trust or by separate instrument, and both practices are common 
and equally effective to create an assignment of rents.  See Tenn. Code Ann. § 66-
26-116. This assignment will be effective to create, at minimum, a collateral 
assignment of leases, valid against a trustee in bankruptcy without the need of 
gaining actual or constructive possession of the leases, rents or real property.  See 
e.g., In re Chestnut Hill Apts., 115 B.R. 116 (Bankr. M.D. Tenn. 1990).  If by 
separate instrument, the assignment must be executed with the same formalities as a 
deed of trust and must include a legally sufficient description of the real property 
and Tennessee recording tax statement. 
 
Absolute assignments of leases (actually one specific absolute assignment’s 
language) have been recognized to create an absolute assignment of leases and rents 
in all three federal bankruptcy districts in Tennessee.  See e.g., In re Kingsport 
Ventures, 251 Bankr. 841 (Bankr. E.D. Tenn. 2000); In re JP Realty II, Inc., 2003 
Bankr. Lexis 1719 (Bankr. M.D. Tenn. 2003).  Counsel should be consulted to 
provide the specifics as to what is required to create a valid absolute assignment.  
Courts in all three federal judicial districts in Tennessee have held that the rents 
subject to an absolute assignment do not constitute cash collateral under the 
Bankruptcy Code.  
 
Tennessee law contains no concept protecting or extending security interests in real 
property to proceeds.  While a lease is an interest in real estate, proceeds, called 
rents, are typically paid with negotiable instruments and later, deposited into a 
deposit account. Both are Article 9 collateral. 

 
G. Recordation and Acknowledgments. 
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Real property security instruments are filed with the Register of Deeds for the county 
in which the property is located.  If the real property is located in two or more 
counties, perfection is accomplished by recording in any of the counties in which the 
property is located, although taxes do not have to be paid more than once. 
 

1. Transfer and Recording Tax.  Tennessee imposes two types of 
tax on the recordation of instruments:  transfer tax and recording tax.  
 

 (a) Transfer Tax. Transfer tax is imposed on conveyances of 
real property. It is in the amount of thirty-seven (00.37) cents per $100.00 value of 
the property. Tenn. Code Ann. §67-4-409(a). Use this formula: actual consideration 
or value, whichever is greater times 0.0037 equals the amount of tax. 
 
The following legend must appear on instruments (typically deeds) conveying 
interests in real property: 
 

STATE OF TENNESSEE 
COUNTY OF: _____________ 
 
THE ACTUAL CONSIDERATION OR VALUE WHICHEVER IS 
GREATER FOR THIS TRANSFER IS $_________ 
_____________________ 
Affiant 
SWORN TO AND SUBSCRIBED BEFORE ME, THIS ____ DAY OF 
_________, 20__ 
Notary Public 
MY COMMISSION EXPIRES:   
 

 
Tenn. Code Ann. § 67-4-409(a). 
 
Transfer tax is not paid on: (i) a lease; (ii) conveyances from one spouse to another; 
(iii) conveyance by one or more spouses to a revocable trust; (iii) release of a life 
estate to the beneficiaries of a remainder trust; (iv) deeds executed by as personal 
representative to implement a testamentary device; and (v) divorce decrees. Tenn. 
Code Ann. §67-4-409(a)(3). Note, the mere use of a quitclaim deed does not excuse 
the payment of transfer tax.  
 

 (b) Recording Tax. Recording tax (technically indebtedness 
tax) must be paid on each instrument filed to perfect/register a consensual security 
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interest or deed of trust. Recording tax is calculated at a rate of eleven and a half 
cents per $100.00 of indebtedness with an exemption for the first $2,000.00. Thus, 
on an initial perfection filing (whether deed of trust or financing statement), use the 
following calculation: (Maximum principal indebtedness minus $2,000.00) times 
0.00115 equals the amount of indebtedness tax. 
 
Each instrument must have on its face the following legend:  

“Maximum principal indebtedness for Tennessee recording tax 
purposes is: $________.” Tenn. Code Ann. §67-4-409(b)(5)(C).  
 

Tenn. Code Ann. § 67-4-409(b). The amount inserted in the blank, however, should 
be the maximum principal indebtedness prior to subtracting $2,000.00, as opposed 
to the amount of tax. 
 
“Indebtedness” means the principal debt or obligation which is reasonably 
contemplated by the parties to be included within the terms of the agreement. 
“Indebtedness” does not include any amount of interest, collection expense 
including, but not limited to, attorney's fees and expenses incurred in preserving, 
protecting, improving, or insuring property which serves as collateral for the 
indebtedness, or any other amount, other than the principal debt or obligation… 
Tenn. Code Ann. §67-4-409(b)(5)(A). 
 
If the instrument is given to secure the performance of an obligation other than the 
payment of a specific sum of money, recording tax is paid the value of the property 
covered by the instrument. In this case recording tax must be supported by a sworn 
statement by the owner of the property. Tenn. Code Ann. §67-4-409(b)(5)(B).  
 
For lines of credit or construction loans, recording tax is paid on the credit limit 
whether or not drawn. Tenn. Code Ann. §67-4-409(b)(D). 
 
Where the collateral is located in more than one state, tax may be apportioned and 
paid on the basis of the ratio of the value of the Tennessee collateral to the value of 
all collateral wherever located (including in Tennessee), by applying the following 
mathematical formula: 
 

value of Tennessee collateral / value of total collateral = _____ 
% X indebtedness = taxable Tennessee indebtedness. 

 
Tenn. Code Ann. §67-4-409(b)(7).  
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For all increases in indebtedness, additional tax without the $2,000.00 
exemption/deduction must be paid within 60 days. 
 
Failure to pay indebtedness tax can prohibit/stay a suit on a deficiency or on the debt 
until the underpayment is cured along with twice the amount of tax due (total of 3 
times the tax) plus $250.00. If this provision is raised in connection with an action 
on the indebtedness, the action is subject to dismissal without prejudice until tax plus 
the penalty is paid. Once raised in a motion or other responsive pleading, the Lender 
cannot force the borrower to pay the tax plus penalty. Tenn. Code Ann. §67-4-
409(b)(13). 
 
Further, Tenn. Code Ann. §67-4-409(b)(11) imposes a lien for unpaid recording 
taxes in favor of the Department of Revenue.   
 
No recording/indebtedness tax is due upon the recordation of: judgment liens, 
contractors' liens, subcontractors' liens, furnishers' liens, laborers' liens, mechanics' 
and materialmen's liens, financing statements filed pursuant to the Uniform 
Commercial Code, compiled in title 47, that secure an interest solely in “investment 
property.” Tenn. Code Ann. §67-4-409(b)(1). 
 

2. Torrens System.  Tennessee does not employ a Torrens system. 
 
3. Notary Acknowledgments. In order to be eligible for 

recordation, in addition to the matters set forth above, each signature generally 
should be acknowledged by a notary public. Tennessee Code includes statutorily 
prescribed notary forms. Tenn. Code Ann. §66-22-101 et seq. While statutory law 
includes various additional methods of authentication including witnesses physically 
appearing before the clerk of a court, notary acknowledgment is the common method 
of authenticating any instrument transferring an interest in real estate. Various 
decisions have struck down a notary acknowledgment which either did not follow 
the statutory forms or, in one case, because it was scanned by the Register of Deeds, 
returned to the mortgagee and lost.  The impressed notary seal was not visible.  An 
“ink” seal is highly recommended in Tennessee. 
 
Tennessee law further recognizes and gives effect to notary forms of other states. 
Tenn. Code Ann. §66-26-113 provides omission of words in a notary 
acknowledgment shall not render it ineffective provide the substance required by 
law is there. Nonetheless, it is recommended to utilize statutory notary 



C:\Users\mschwegler\Desktop\Irregular Transactions v. 
1.0.docx 
 

 

 

acknowledgment forms in Tennessee. Specific Notary forms are available for 
reference from the presenter. 
 

4. Recording Fees. Recording fees for releases, deeds, deeds of 
trust, amendments, leases, restrictions, agreements, liens, judgments and 
assignments are twelve dollars for the first two pages and five dollars per each page 
thereafter. For releases the twelve dollars will ordinarily be assessed for each 
document released. For instance, if the release releases two deeds of trust, then $24 
will be assessed. Financing statements are fifteen dollars for the first ten pages, and 
fifty cents for each page thereafter. Note that there is an additional fee of fifteen 
dollars for each additional party indexed (husband and wife are considered two 
parties). A twelve dollar release fee is charged for each real estate instrument being 
released. For any instrument requiring the receipt for the payment of transfer tax or 
mortgage tax, an additional one dollar, is required.  
 

H. Priority Issues. 
 

1. Future Advances.  Tennessee’s Open End Mortgage Act sets 
forth statutory requirements for future advances made with respect to deeds of trust, 
and protects most obligatory future advances, including construction advances, 
provided the appropriate language is stated on and contained in the deed of trust.  
Tenn. Code Ann. § 47-28-101 et seq. The Open-End Mortgage Act distinguishes 
between “obligatory advances,” which have priority from the time of recording, and 
“optional advances,” which can become subject to later filed liens.  Tenn. Code Ann. 
§§ 47-28-102 and 103.  Optional future advances, such as those contingent on a later 
event such as an increase in a credit limit as opposed to obligatory advances (for 
instance up to the stated credit limit in a construction mortgage but subject to 
property inspection and approval), are not entitled to priority if the advancing 
mortgagee has “actual notice of the intervening conveyance or encumbrance prior to 
exercising the mortgagee’s option to make the advance.” Tenn. Code Ann. § 47-28-
103(c); JPMorgan Chase Bank v. Fifth Third Bank, N.A., 222 Fed. Appx. 444, 449 
(6th Cir. 2007).  Advances, costs fees and expenses in connection with collection 
and foreclosure are typically accorded priority and not considered optional.  

 
In order to ensure that the future advances are entitled to priority, the deed of trust 
must contain:  (a) a statement conspicuously identifying the instrument as an open-
end mortgage, generally limited to  or other identification such as a commercial line 
of credit or “construction loan;” (b) a provision fixing a stated term for the duration 
of the open-end credit agreement (consumer), not to exceed a total of thirty years; 
(c) a provision stating the credit limit; (d) a conspicuous notice to the borrower of 
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the borrower’s right to reduce the credit limit (consumer provision - this requirement 
may also be satisfied by a separate agreement); (e) a provision, either in the 
instrument or in a separate credit agreement, governing the duty of the borrower to 
return the devices used to obtain further advances (consumer). Tenn. Code Ann. § 
47-28-104(a).  In commercial loans, the instrument “must contain a statement or 
other notice identifying the mortgage as securing obligatory advances and as being 
for commercial purposes.”  Tenn. Code Ann. § 47-28-104(b).  Accordingly, in 
Tennessee, each future advances deed of trust should state, by legend, generally on 
the face page the nature of the future advances (e.g. “Line of Credit” or 
“Construction Mortgage”) and should contain, internally, a provision concerning the 
priority of future advances.  Special rules apply for consumer HELOCs. 
 

2. Modifications of Deeds of Trust and Mortgages.  Deeds of 
trust, mortgages and other instruments may be modified in writings executed by the 
parties and, in order to be effective against (subsequently recorded) third parties, 
must be made of record.  Caution should be observed concerning the use of so called 
“scrivener’s error” notices.  For instance, should the original deed of trust fail to 
contain a description of the property, contain a description of the wrong property or 
fail to contain the signature of a conveyancer, such a defect cannot be corrected only 
by the preparer of the instrument.  The instrument should be executed by the party(s) 
to be bound.    
 

3. Purchase Money Priority. Tennessee employs a race notice 
system respecting mortgages/deeds of trust. These is no specific purchase money 
priority for deeds of trust executed in connection with a purchase.  
 

4. Priority of Options to Purchase. Generally, an unrecorded 
option to purchase is invalid against a prior or subsequent mortgagee without actual 
knowledge of the option.  However, if the mortgagee has knowledge and accepts the 
return of the real property through a deed in lieu rather than foreclosure, it takes 
subject even to the rights of even an option to purchase executed after the deed of 
trust. Budensiek v. Williams, 1988 Tenn. App. Lexis 623 (Tenn. App. 1988).  A prior 
recorded option to purchase, however remains a cloud on title exercisable following 
the foreclosure of the deed of trust. 
 

5. Priority of Rights of Reverter. Under Tennessee law, a 
mortgagee can only be granted the right the mortgagor possesses. For instance, a 
mortgage on a life estate will be eviscerated upon the death of the life tenant. See 
e.g. Collins v. Smithson et al., 585 SW2d 598 (Tenn. 1979). A provision in a Will 
that prevented a 10 year restriction on alienation by a devisee following the testator’s 
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death was found to be void as a “total” restriction on alienation. Hawkins v. 
Matthews 425 SW2d 608 (Tenn. 1968).  

 
6. Equitable Subrogation.  The Tennessee Supreme Court has 

defined equitable subrogation as: 
 

the substitution of another person in the place of a creditor, so that the 
person in whose favor it is exercised succeeds to the rights of the 
creditor in relation to the debts. The doctrine is one of equity and 
benevolence, and like contribution and other similar equitable rights 
was adopted from the civil law, and its basis is the doing of complete, 
essential, and perfect justice between all the parties without regard to 
form, and its object is the prevention of injustice. The right does not 
necessarily rest on contract or privity, but upon principles of natural 
equity, and does not depend upon the act of the creditor, but may be 
independent of him and also of the debtor.  

 
Dixon v. Morgan, 285 S.W.558, 560 (Tenn. 1926). 
 
Equitable subrogation is an exception to the general rule, set forth in Tenn. Code 
Ann. § 66-26-105, that a first-filed document has priority over a later-filed 
document.  “A deed of trust need not be recorded to be effective as between the 
parties to the deed of trust.  However, until it is recorded in the appropriate county 
office, the deed of trust will not have priority over other liens recorded earlier in 
time, even if the liens were obtained after the deed of trust was executed, if the other 
[later recorded] lienholder was not aware of the earlier deed of trust.”  Bank of N.Y. 
Mellon v. Goodman, 2014 Tenn. App. LEXIS 217, *14-*15 (Tenn. Ct. App.  Apr. 
16, 2014) (quoting Tenn. Code Ann. §§ 66-26-101 and 66-23-103).  Since “[t]he 
object of subrogation is to promote and accomplish justice and to prevent injustice,” 
a court must balance the equities of the parties competing for priority status. 
Castleman Constr. Co., 432 S.W.2d 669, 673 (Tenn. 1968). “Since subrogation is a 
remedy invented by courts of equity, they will move to administer it where the result 
will be an equitable one, but not to work an injustice to another in the defeat of an 
equal equity. . . . [T]he doctrine of subrogation [is] to be enforced only in favor of a 
meritorious claim where the equities and countervailing equities must be weighed.”  
Id.  Subrogation is not to be enforced against superior equities. Id. at 676.  “Culpable 
negligence”—which occurs when failing to perform a duty owed to another—acts 
as a bar to equitable subrogation, but if a lender has a duty to record its lien, this duty 
is to itself.  Bank of N.Y. Mellon v. Goodman, 2014 Tenn. App. LEXIS 217, *19 
(Tenn. Ct. App.  Apr. 16, 2014) (citing Dixon v. Morgan, 285 S.W.558, 562 (Tenn. 
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1926)).  Tennessee courts seem to be less forgiving of recording mistakes by large, 
sophisticated financial institutions, Bank of N.Y. Mellon v. Goodman, 2014 Tenn. 
App. LEXIS 217, *27-*28 (Tenn. Ct. App.  Apr. 16, 2014), although new purchase 
money paid to satisfy a first judgment lien may be sufficient to create priority over 
a second and third judgment lien, as in Trustmark National Bank v. Deutsche Bank 
National Trust Company, 2010 Tenn. App. LEXIS 525, *15 (Tenn. Ct. App. Aug. 
19, 2010).   
 
A related concept, an equitable lien, uses similar principles of equity to determine 
whether a lien with priority over a judgment lien recorded after the release of a deed 
of trust, may be found if the release is a mistake.  Holiday Hospitality Franchising, 
Inc. v. States Resources, Inc., 232 S.W.3d 41, 52 (Tenn. Ct. App. 2006) (defining an 
equitable lien as “the right to have the property subjected in a court of equity to the 
payment of the claim”). 
 

7. Subordination Agreements. Subordination agreements are 
generally effective as written in Tennessee. Subordination of lien priority may be 
effective between parties without recordation; however, recordation is required as to 
third parties without actual notice.    

 
I. Title Insurance. 

In Tennessee the usual of good title in commercial lending transactions is a lender’s 
policy of title insurance, although title guaranties are common in northeast 
Tennessee. Attorney opinions are often accepted but are not “insurance.” The 
American Land Title Association (ALTA) forms of title insurance policies (typically 
ALTA 2006) and endorsements are in use.   The Tennessee Department of 
Commerce and Insurance regulates title insurers, title agencies and premiums for 
policies and most endorsements, making strength of the underwriter and service the 
principal considerations when selecting a title insurance agency. Each title insurance 
agency is required to be duly licensed and registered with the Department of 
Commerce and Insurance and maintain a surety bond. Agencies are required to 
maintain separate errors and omissions policies (malpractice insurance) which is 
required by all title underwriters. Tennessee maintains a modified grantor/grantee 
indexing system. Each title search should reference plat maps, and reference to all 
plats, maps, surveys, and drawings should be carefully observed.  
 

J. Due on Sale/ Due Encumbrance Clauses.   
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Due on sale and due on encumbrance clauses are generally enforceable as events of 
default in a commercial setting.  
 

K. Transfer of the Mortgaged Property; Assumption Agreements. 
 

Assumption agreements are generally enforceable and the transferee of a recorded 
instrument is generally accorded priority as of the date the original instrument was 
recorded.  

  
L. Transfer of Deeds of Trust and Mortgages. 
 

A deed of trust is may assigned by a separate instrument that includes an 
acknowledgment; however, this is not a requirement under Tennessee law. The 
instrument must be recorded in the office of the county recorder in the county where 
the original deed of trust was recorded. Under Tennessee law, the deed of trust 
follows the note, Thompson v. Bank of America, N.A., 773 F.3d 741, 751 (6th Cir. 
2014), which is made more clear by inclusion in Tennessee’s enactment of revised 
Article 9 of the UCC, at Section 47-9-203(g) of the Tennessee Code Annotated. No 
instrument needs to be recorded for the mortgage to be conveyed to a new lender.  
W.C. Early Co. v. Williams, 186 S.W. 102, 103 (Tenn. 1916).  However, one very 
widely criticized Sixth Circuit decision interpreting Tennessee law has held an 
assignment to be necessary and created the possibility of separating the note from 
the underlying indebtedness. In re Maryville Sav. & Loan Corp., 760 F.2d 119 (6th 
Cir. 1985). This case generally is considered overruled by adoption of revised Article 
9 of the Uniform Commercial Code in 2001. 
 

M. Cancellation of Deeds and Trust and Mortgages. 

When a debt secured by a deed of trust (or by a lien) has been fully paid or satisfied, 
the mortgagee or other legal holder of the debt must satisfy the record by a formal 
release.  Tenn. Code Ann. § 66-25-101(a).  This is typically done by the beneficiary 
of the deed of trust, rather than by reconveyance by the trustee. Tennessee 
specifically penalizes a mortgagee’s or lienholder’s failure to timely release a deed 
of trust, mortgage or other lien securing obligations that have been satisfied. If more 
than forty-five days passes after a written request to release, the lienholder must pay 
a penalty of $100.00.  Tenn. Code Ann. § 66-25-102(a)  If the deed of trust remains 
unreleased after thirty days from a second written request, the lienholder must pay 
$1,000.00 plus additional costs court costs and attorneys’ fees. Tenn. Code Ann. § 
66-25-102(b).  The lienholder may not charge the grantor the costs and expenses of 
releasing a lien. 
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N. Default and Foreclosure Remedies. 

 
 1. Types of Foreclosure proceedings.  Tennessee recognizes two 

types of foreclosure proceedings:  judicial and nonjudicial proceedings.  Nonjudicial 
power of sale foreclosures are overwhelmingly the norm in Tennessee.  Judicial 
foreclosures are usually limited to unusual situations, such as the existence of a civil 
judgment lien (as opposed to a federal tax lien) in favor of the U.S. Government, or 
an M&M lien.  (Realization on a judgment lien as against real property is 
accomplished by a sheriff’s sale, discussed infra.)   A deed of trust in Tennessee 
should have a waiver clause to ensure that redemption and other rights are 
extinguished at the foreclosure sale.  Such a waiver clause may read, as set forth in 
Section VI.A. 

 
An uncontested nonjudicial foreclosure is relatively speedy in Tennessee, sometimes 
even as short as 30 days after the default has been noticed.  
 

2. Receivership Provisions in a Deed of Trust.  Receivership is 
an equitable remedy, generally available in Tennessee, see infra. A provision giving 
the lender the right to appoint a receiver in a Tennessee deed of trust is generally 
enforceable.  Equitable Life Assurance Society v. Ellis, 16 Tenn. App. 551, 65 
S.W.2d 250, 255 (1933); see also United States v. Berk & Berk, 767 F. Supp. 593, 
597 (D. N.J. 1991) (“factors a court may consider [in whether to appoint a receiver] 
include: . . . the mortgage contract contains a clause granting the mortgagee the right 
to a receiver . . . .”).  Under appropriate circumstances, the appointment of a receiver 
may be made on an ex parte basis.  Tennessee Pub. Co. v. Carpenter, 100 F.2d 728, 
732 (6th Cir. 1938).  The receiver becomes an officer of the court.  The receivership 
order must specify the specific powers and duties of the receiver. Gibson’s Suits in 
Chancery, §24.20.  “The receiver must be careful to function within his or her 
powers, and to fully, prudently and faithfully discharge his duties.”  Id. §24.22. 

O. Environmental Indemnities. Environmental indemnities are 
typical in commercial real estate transactions and loans and are generally 
enforceable according to their terms.  

 
P. Mechanic’s Liens.   

 
A contractor, subcontractor, laborer, or materialman for an improvement to 
nonresidential real property has lien rights under Tenn. Code Ann. §66-11-101 et 
seq. 
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Mechanic’s and materialmen’s liens (“M&M liens”) relate to the time of “visible 
commencement of operations” by the individual lienholder, which excludes 
demolition, surveying, excavating, clearing, filling, grading, placement of sewer or 
drainage lines or other utility lines or work preparatory therefor, erection of 
temporary security fencing and delivery of materials therefor. Tenn. Code Ann. §66-
11-101(16).  
 
Thus, each construction lender should assure itself that no visible commencement 
has occurred before funding and filing the construction deed of trust. An M&M lien 
attaches at the time of visible commencement of operations and continues unless 
there is a cessation of operation for more than 90 days.  
 
To preserve an M&M lien, the lienholder must serve, by registered mail, a notice of 
nonpayment containing specific information. The lienholder may serve the notice on 
the addresses appearing on the building permit for the construction. The lien of a 
primary contractor continues for a period of one year from the date of the provision 
of the materials or services and such additional time as is necessary to resolve any 
lawsuit brought for enforcement of the lien. Tenn. Code Ann. § 66-11-106. A remote 
contractor must provide notice no later than 90 days after work is performed or 
materials are furnished. Tenn. Code Ann. § 66-11-115.  
 
Numerous additional requirements are established concerning notice to parties, 
recordation of notices of lien, courts having jurisdiction, posting of bonds and filing 
or lawsuits respecting M&M liens.  See, e.g. Tenn. Code Ann. § 66-11-126. 
 

Q. Collection of Property Tax and Insurance Impounds by Lenders. 
 

There is little or no law in Tennessee for impound accounts in commercial 
mortgages.  That said, one issue that may be encountered is whether a lender can use 
a tax and insurance escrow to pay a loan in the event of an underfunding or default.  
In the absence of any case or statute addressing this situation, it becomes a matter of 
contract, and practitioners are advised to incorporate appropriate language into loan 
agreements to specify such disposition/use.  
 
 
Miscellaneous Statutory Liens. 
 
In closing a real estate transaction, the priority of payment of secured creditors 
(usually purchase money lien, then a second lien, like a HELOC) is generally 
determined by the priority of the recording of the security instruments.  But there are 
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some other less-known liens that should stay on your radar as the attorney closing 
the transaction. 
 
Tennessee has enacted a variety of unusual liens for specific groups of people, 
entities or things, most, but not all of which are possessory in nature; the exceptions 
are the employees’ and conveyances liens, described infra.   
 
  1. Vendor’s Liens.  Tennessee’s vendor’s lien statutes are set forth 
at Tenn. Code Ann. § 66-10-101 et seq. This applies only to the credit sale of real 
estate.  “The vendor of land, as each payment of the purchase money becomes due, 
may bring an action to enforce such vendor’s lien as vendor, and may have so much 
of the land sold as may be necessary to pay the money then due.”  Tenn. Code Ann. 
§ 66-10-101.  This section was enacted to provide for those cases where no 
acceleration option had been given by the contract, a situation formerly quite 
common when purchase money was secured by vendor’s liens, as distinguished from 
the more modern use of securing the debt by mortgage in trust deed form.  Lawman 
v. Barnett, 177 S.W.2d 121 (Tenn. 1944).  The land can be sold in parcels or in 
whole, and is subject to the right of redemption.  Tenn. Code Ann. §§ 66-10-105 and 
105.  
 
  2. Crop Liens.  Tennessee’s crop lien statutes are set forth at Tenn. 
Code Ann. § 66-12-101 et seq.  A landlord and one controlling the land (and his or 
her assignee) has a lien on all crops grown on the leased property for the payment of 
the rent for the year, whether the contract of rental be verbal or in writing.  Tenn. 
Code Ann. § 66-12-101.  The lien extends to all crops grown by the tenant for the 
payment of necessary food, household fuel, money and clothing supplied during the 
year to such tenant, as well as for the payment of necessary fertilizer, implements, 
work stock, feed for stock, seed, labor and insecticide, furnished to and used by such 
tenants.  Tenn. Code Ann. §§ 66-12-102 and 103.  The lien is superior to all 
encumbrances, lien, levy or contract on the crops.  Tenn. Code Ann. § 66-12-304.  
The lien expires after July 1 following the crop year, unless a proceeding for its 
enforcement be commenced before that date.  Tenn. Code Add. § 66-12-105.  As to 
enforcement of a crop lien: 

 
(a) All of the crop liens may be enforced in any court of competent 
jurisdiction, by original suit, execution and levy, or by original suit, 
attachment and garnishment, and all or any number of demands may be 
joined in one (1) suit or each established in a separate suit. 
(b) Before any proceeding shall be instituted for the enforcement of 
the lien, the lienholder shall itemize the lienholder's claim and, either 
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personally or through an agent, make affidavit in the manner required 
by law, in which affidavit it shall be stated that the claim is correct, 
owing, unpaid, and bona fide, and not subject to any setoff or credit. 
 

Tenn. Code Ann. § 66-12-106.  In an action by a landlord against a purchaser of crop 
from a tenant, an itemized statement must be filed and sworn to.  Rochelle v. Mullins, 
12 Tenn. App. 363 (1930). Landlord is entitled to recover from person who takes 
(with or without notice of the lien) from tenant the lien encumbered crop, sells it, 
and appropriates to his own use the proceeds, but a suit must be filed within one year 
from the date of delivery or date of possession by the purchaser.  Tenn. Code Ann. 
§ 66-12-107; Hunter v. Harrison, 288 S.W. 355 (Tenn. 1926).  A factor, broker or 
commission merchant may be similarly liable.  Tenn. Code Ann. § 66-12-108.  
Anyone who disposes of an encumbered crop with the intent to deprive the creditor 
of its indebtedness commits a Class C misdemeanor, although criminal liability can 
be avoided by paying the amount needed to satisfy the lien.  Tenn. Code Ann. §§ 66-
12-109 and 110.  Purchasers may pay the purchase price for the crop to the tenant 
and landlord jointly.  Tenn. Code Ann. § 66-12-112.  “When any person shall 
perform any labor or render services to another in accordance with a contract, written 
or verbal, for cultivating the soil, and shall produce a crop, such person shall have a 
lien upon the crop produced, which shall be the results of such person’s labor, for 
the payment of such compensation or wages as agreed upon in the contract,” which 
lien continues for three months from November 15 of the year in which the labor is 
performed and is subordinate to the landlord’s lien.  Tenn. Code Ann. §§ 66-12-
113—115.   
 
  3. Employees’ Lien.  Tennessee’s basic employees’ lien reads, as 
follows: 
 

All employees and laborers of any corporation, or firm, carrying on any 
corporate or partnership business shall have a lien upon the corporate 
or firm property of every character and description, for any sums due 
them for labor and service performed for the corporation or firm, and 
such lien shall prevail over all other liens, except the vendor's lien or 
the lien of a mortgage, or deed of trust to secure purchase money. 

 
Tenn. Code Ann. § 66-13-101.  The lien extends to and protects only those claims 
as may have accrued within three months of the bringing of any suit for the 
enforcement of the lien, and shall continue during the pendency of any suit brought 
for its enforcement, and has priority over all but purchase money mortgages or deeds 
of trust.  Tenn. Code Ann. §§ 66-13-12 and 103.   
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  4. Artisans’ Lien.  Tennessee’s artisans’ lien statutes are codified 
at Tenn. Code Ann. § 66-14-101 et seq.  Silversmiths, locksmiths, gunsmiths, 
blacksmiths, watchmakers and repairers, cobblers, and persons with whom are left 
goods or products to be repaired, developed, processed, or improved, have the 
common law lien and the right, at the expiration of six months from the time of the 
contract and the leaving with them of the goods, if not claimed or called for by the 
owner, to sell the same at public outcry.  Tenn. Code Ann. § 66-14-101.  The artisan 
must provide written notice to the customer and, after making a reasonable inquiry, 
anyone else who claims an interest, via hand delivery or registered mail to the 
person’s last known address; in the case of motor vehicles, “reasonable inquiry” 
means an inquiry of the title and registration division of the department of revenue 
or a county clerk as agent for the division.  Tenn. Code § 66-14-102. 
 
  5. Manufacturers’ and Processors’ Liens.  Cotton ginners, textile 
processors and printers and binders all have possessory statutory liens, as set forth 
at Tenn. Code Ann. §§ 66-15-101—103.  The charges and tolls of ginners are 
secured by a lien on all cotton ginned and baled by them; the lien is second only to 
the landlord and furnishers liens; and continues for six months after such tolls and 
charges become due and payable, and until the termination of any and all litigation 
pertaining thereto, commenced before the expiration of the six months.  Tenn. Code 
Ann. § 66-15-101.  All persons or corporations engaged in the business of processing 
textiles are entitled to a lien upon the goods and property of others that comes into 
their possession for the purpose of being processed, for the amount that may be due 
from the owners; the lien is not waived, suspended or impaired by the recovery of 
any judgment, or the taking of any bill or note, for the money due, for such work, 
labor or materials and such lien may be enforced as though such judgment had not 
been recovered or such bill or note taken; when such a lien arises and the amount 
due on the goods or property remains due and unpaid for two months after it becomes 
due, the lienholder can sell the textiles at public auction, upon a notice of sale being 
first published in a newspaper published in the county in which the goods or property 
are located, and also posted in three or more public places in the county, as well as 
mailed to the textiles’ owner.  Tenn. Code Ann. § 66-15-102.  Tenn. Code Ann. § 
66-15-103(a) states: 
 

Typographers, printers, lithographers, photoengravers, electrotypers, 
stereotypers, bookbinders, and/or book manufacturers are given a lien 
on all type set by them, electrotype, stereotype, photoengraved or 
lithographic plates or stones made by them and on all plates, dies, 
engravings and/or materials of any sort prepared or supplied by the 
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manufacturer, or furnished by the customer to facilitate production, so 
long as the items shall remain in the plant warehouses, vaults or custody 
of the manufacturer, which the lien or liens shall act to secure amounts 
owing by the customer to such manufacturer, and remaining unpaid on 
any part of the work performed and materials or services supplied by 
the manufacturer, and shall be a prior lien on same. 
 

Special waiver, release and enforcement rules apply.  Tenn. Code Ann. § 66-15-
103(b)-(c). 
 
  6. Molders’ Lien.  Tool and die makers’ along with any other 
tradesman who “fabricates, casts, or otherwise makes or uses a die, mold, form, or 
pattern for the purpose of manufacturing, assembling, casting, fabricating, or 
otherwise making a product or products,” has a possessory lien “on all dies, molds, 
forms or patterns in their hands belonging to a customer, for the balance due them 
from such customer for any manufacturing or fabrication work, and in the value of 
all material related to such work,” which attaches upon the commencement of work 
and subject to any prior perfected security interest in such property; the molder may 
retain possession of the property until paid or it is repossessed by a superior 
lienholder, following written notice.  Tenn. Code Ann. §§ 66-18-101 and 102(a)-(b).  
Subject to federal patent or copyright law, if the molder has not been paid the amount 
due within sixty (60) days after the notice has been received by the customer the 
molder may sell the die, mold form or pattern in a commercially reasonable manner 
pursuant to Article 9 of the UCC.  Tenn. Code Ann. § 66-18-103. 
 
  7. Liens for Repairs to Conveyances.  Non-Possessory liens for 
repairs to conveyances, including transportation devices by land, air or water, are 
described in Tenn. Code Ann. § 66-19-101.  These liens are for twelve (12) months 
after the work is finished and are not subject to possession.  Tenn. Code Ann. § 66-
19-102; Gem Motor Co. v. Securities Inv. Co., 65 S.W.2d 590 (Tenn. Ct. App. 1933). 
 
  8. Other liens.  Launderers’, cleaners’ and storage liens are 
covered by Tennessee Code Annotated Section 66-16-107 et seq.  An innkeeper’s 
lien is governed Tenn. Code Ann. § 66-17-101 et seq.  A garage keeper’s or towing 
firm’s lien is governed by Tenn. Code Ann. § 66-19-103. Liens on abandoned 
vehicles on campgrounds are covered by Tenn. Code Ann. § 66-19-105.  Liens on 
boats are governed by Tenn. Code Ann. § 66-19-201 et seq.  Liens on aircraft are set 
forth at § 66-19-301 et seq.  Liens on animals are governed by Tenn. Code Ann. § 
66-20-101 et seq.   
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Miscellaneous. 
 
 

1. Consumer Protection Act as Applicable to Commercial 
Loans.   
 
In 1977, Tennessee enacted the Tennessee Consumer Protection Act (“TCPA”), 
Tenn. Code Ann. § 47-18-101 et seq.  The Tennessee General Assembly directed 
that the provisions of the Consumer Protection Act be liberally construed to protect 
consumers and legitimate business enterprises from those who engage in “unfair or 
deceptive acts or practices in the conduct of any trade or commerce.”  Tenn. Code 
Ann. § 47-18-102(2); Pursell v. First Am. Nat’l Bank, 937 S.W.2d 838, 841 (Tenn. 
1996); see also Morris v. Mack’s Used Cars, 824 S.W.2d 538 (Tenn. 1992). 

 
In recent years, there have been large scale changes to the use of the TCPA as a 
sword in commercial lending and litigation contexts, including lender liability 
situations.  For many years, a “catch-all” provision for “engaging in any other act or 
practice which is deceptive to the consumer or to any other person,” was used to 
make the TCPA applicable to commercial disputes.  Tenn. Code Ann. § 47-18-
104(b)(27) (emphasis added).  By legislative amendment in 2011, the “catch-all” 
provision is enforceable only by the Tennessee Attorney General’s office.  See, e.g., 
Wyndham Vacation Resorts, Inc. v. Consultant Group, 2014 U.S. Dist. LEXIS 
66163, *41, n. 22 (M.D. Tenn. May 14, 2014).  “Thus, § 104(b)(27) does not confer 
a private cause of action for unfair or deceptive practices that do not fit within one 
of the specific acts or practices enumerated in § 104(b).”  Id. at *41-*42 (citing 
Brewer v. Kitchen Designs & Cabinetry, 2013 Tenn. App. LEXIS 233, *7 n.11 
(Tenn. Ct. App. Apr. 5, 2013)).  Nevertheless, the authors have seen situations where 
specifically enumerated classes of unfair or deceptive acts—such as “[d]isparaging 
the goods, services or business of another by false or misleading representations of 
fact”—in the TCPA have been used by enterprising parties to continue to bring 
commercial disputes into the universe of consumer disputed envisioned by the 
TCPA, presumably for the statute’s treble damages and attorney fee components.  
Tenn. Code Ann. § 47-18-104(b)(8); see Tenn. Code Ann. § 47-18-109(a)(3) and 
109(e)(1). 
 

2. Judgment Liens and Post-Judgment Remedies.  Post-
judgment execution remedies in Tennessee are governed by the not-always 
consistent provisions of Tennessee Rule of Civil Procedure 69 and Titles 25 and 
26 of the Tennessee Code.  These provisions present a number of minefields for 
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those unfamiliar with this area of law, and the actual process of making use of 
these execution remedies varies greatly from county to county, especially with 
respect to execution upon real property.  Generally, in larger counties, sheriff’s 
offices are familiar with the processes, while in the smaller counties there is less 
such experience.   
 
In Tennessee, a judgment lien is perfected by recording a certified copy of the 
judgment with the register of deeds office of any county where the judgment 
debtor owns real property.  Tenn. Code Ann. § 25-5-101 (emphasis added); Tenn. 
R. Civ. P. 69.07.  An often overlooked statute requires that in order to execute 
against a judgment debtor’s personal property, the judgment, or “a similar abstract 
or memorandum [must be] registered within sixty (60) days from rendition of the 
judgment or decree, in the county where the debtor resides, if the debtor lives in this 
state, or, if not, then in the county in which the property is located.”  Tenn. Code 
Ann. § 25-5-103.  Practitioners are advised to immediately record the judgment, 
regardless of the pendency of an appeal (unless a sufficient appellate bond has been 
filed), in order to preserve the ability to execute against the judgment debtor’s 
personal property.   
 
Certain protections for judgment debtors have been enacted that apply to both 
executions and garnishments.  “Upon requesting the issuance of an execution or 
garnishment, the judgment creditor, or the judgment creditor's agent or attorney, 
shall file a statement showing the judgment debtor’s last known address, the amount 
owed on the judgment, and the judgment creditor’s address for mailing any notice 
required under this part. If a clerk issues an execution or a garnishment without 
demand, the clerk shall ascertain such information from the court records.”  Tenn. 
Code Ann. § 26-2-402.  Notice to the judgment debtor is required for both executions 
and garnishments.  Tenn. Code Ann. §§ 26-2-403 and 404.  The sheriff or other 
officer who levies an execution or summons a garnishee must provide the judgment 
debtor with a copy of the execution or garnishment.  Tenn. Code Ann. §§ 26-2-405 
and 406.  A judgment debtor may file a motion to quash the garnishment or execution 
within twenty (20) days from the mailing of the notice of a levy of execution, the 
withholding of wages by a garnishee/employer, the day of the mailing of notice for 
any other garnishment.  Tenn. Code Ann. § 26-2-407.  “No sheriff or other officer 
shall conduct an execution sale, and no clerk shall pay out funds received pursuant 
to an execution or garnishment until the judgment debtor's time has expired for filing 
a motion to quash, or until a judicial determination has been made on such motion.”  
Tenn. Code Ann. § 26-2-408.  
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3. Liens Lis Pendens. 
 
4. Closing a transaction in the face of a boundary dispute – 

adverse passion, trespass, encroachment, and acquiescence to title. 
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Death & Dirt: 
Who Can Sign The Deed? 

Andy Maloney, Esq.
2818 Bransford Avenue

Nashville, Tennessee 37204
615-627-3845

andy@akinmaloney.com

DECEDENT'S ESTATES

TENANTS BY THE ENTIRETY

Husband and wife together own the property so that the part or share of the first
spouse to die will stay with the surviving spouse (to the exclusion of the deceased
spouse's heirs and creditors).

Ø The deed does not have to recite that the grantees are husband and wife in order to
create the estate by entireties--the parties just have to be married at the time of the
conveyance.

Ø A divorce of the husband and wife owning an estate by the entirety severs and
destroys that estate as between them, and they hold title as tenants in common.

Ø When searching the title to property held as tenants by the entirety and you
become aware of the death of only one of the spouses (who are still married to
each other), you do not need to search the probate records or the general index for
the name of the deceased spouse.
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DECEDENT'S ESTATES

JOINT TENANTS WITH RIGHTS OF SURVIVORSHIP

Two or more people own the property, but the part or share of
any tenant dying will go to the surviving tenant(s) (to the
exclusion of the deceased tenant's heirs and creditors)
provided the instrument, whether by deed or will, clearly
expresses such an intention.

Ø When searching the title to property held as joint tenants with
rights of survivorship and you become aware of the death of
only one of the tenants, you do not need to search the probate
records or the general index for the name of the deceased
tenants.

DECEDENT'S ESTATES

TENANTS IN COMMON

Two or more people own property, but the part or share of any tenant
dying would not descend or go to the surviving tenant(s), but would
descend or be vested in the heirs, executors, or administrators,
respectively, of the tenant so dying.

Ø If no contrary intent is expressed, a tenancy in common results.

Ø If unmarried individuals buy property without an expressed intent to hold
the property as joint tenants with rights of survivorship and they later
marry each other, the spouses would continue to hold title as tenants in
common (unless and until they convey the property to themselves).

Ø You would certify to every deceased tenant in common including a search
of the probate records and the general index.
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Two month “dead” period

Tenn. Code Ann. Section 66-26-104

Rights as between transferee of decedent and purchaser from heir or devisee

Any such instrument entitled to registration which is not duly registered prior to
the expiration of sixty (60) days following the death of the maker of any such
instrument shall be null and void as to innocent purchasers for a present valuable
consideration from such person or persons as would, but for the execution of the
instrument by the decedent, succeed to the rights of the decedent to such property
in respect to which such unrecorded instrument was executed; provided, that the
holder or any person entitled to the benefit of any such unrecorded instrument
shall have a right of action against any such transferors for the reasonable value of
any such property transferred, to the extent of the interest of the holder in the
property, if brought within one (1) year of the recording of the instrument made by
such transferors, if the instrument by which the transfer is made is required to be
recorded for the protection of the purchaser under the laws of Tennessee,
otherwise the action shall be brought within one (1) year from the consummation
of such sale or transfer.

Six Month Rule
Section 30-2-408 Claims against alienated property

(a) If an heir or devisee aliens the land before an action is brought or process sued out, the heir or devisee
shall be answerable to any creditor of the decedent for the ancestor's debts to the value of the lands
aliened.

(b) Within six (6) months from the death of any person, a mortgagee or purchaser for value from the heir
or devisee of the decedent shall take subject to the right of any creditor of decedent whose debt is
otherwise unsatisfied to subject the realty to the payment of the decedent's debts, as in this title provided.
If administration has been granted on the estate of the decedent during the period of six (6) months, the
rights of creditors whose claims are ultimately established in the administration as valid obligations of the
estate shall constitute liens on the realty of the decedent, which realty may be subjected to these liens in
the hands of the heir or the heir's alienees as in this title provided.

(c) After six (6) months have elapsed from the death of any person, and no personal representative has
qualified to administer on the decedent's estate, a mortgagee or purchaser for value from the heir of the
decedent shall take title free from the right of any nonlien creditor to subject the same to the payment of
the decedent's debt, unless the mortgagee or purchaser takes with actual knowledge of the debt.

(d) After six (6) months have elapsed from the death of any person, a mortgagee or purchaser for value
from the heir of the decedent shall take free from the title, right, or claims of all persons claiming under
any unprobated will of the decedent, unless the mortgagee or purchaser for value has actual knowledge of
the existence of the unprobated will.
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INTESTATE

Ø If the Owner died without a will, his real property vests immediately in his heirs
as determined by statute (even though the title to the real property is not
immediately insurable).

Ø If the Owner dies leaving a surviving spouse and no surviving children (or issue of
deceased children), then the spouse is the Owner's sole heir.

Ø If the Owner dies leaving a surviving spouse and surviving children (or issue of
deceased children), then the spouse and the issue are the Owner's heirs.

Ø If one child (or issue of one deceased child), spouse takes one-half and issue takes
one-half.

Ø If two or more children (or issue of deceased child), spouse takes one-third and
issue takes the remaining two-thirds by representation.

Ø If the Owner dies without a surviving spouse and without surviving issue
(children, grandchildren, great-grandchildren, etc.), then the Owner's surviving
parent or parents would be the heirs.

Ø If the Owner dies without a surviving spouse, surviving issue or surviving parent,
the Owner's brothers and sisters and the issue of each deceased brother and sister
by representation would be the heirs.

Ø If no surviving brother or sister, the issue of brothers and sisters take by
representation.

INTESTATE

Tenn. Code Ann. Section 31-2-101

When any person dies intestate, after the payment of debts and charges against the estate, the
deceased's property passes to the deceased's heirs as prescribed in the following sections of
this chapter. Any part of the estate of a decedent not effectively disposed of by the
deceased's will passes to the deceased's heirs in the same manner.

Tenn. Code Ann. Section 31-2-103

The real property of an intestate decedent shall vest immediately upon death of the decedent
in the heirs as provided in §31-2-104. The real property of a testate decedent vests
immediately upon death in the beneficiaries named in the will, unless the will contains a
specific provision directing the real property to be administered as part of the estate subject
to the control of the personal representative. Upon qualifying, the personal representative
shall be vested with the personal property of the decedent for the purpose of first paying
administration expenses, taxes, and funeral expenses and then for the payment of all other
debts or obligations of the decedent as provided in §30-2-317. If the decedent's personal
property is insufficient for the discharge or payment of a decedent's obligations, the personal
representative may utilize the decedent's real property in accordance with title 30, chapter 2,
part 4. After payment of debts and charges against the estate, the personal representative
shall distribute the personal property of an intestate decedent to the decedent's heirs as
prescribed in §31-2-104, and the property of a testate decedent to the distributees as
prescribed in decedent's will.
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INTESTATE

Tenn. Code Ann. Section 31-2-104

(a) The intestate share of the surviving spouse is:

(1) If there is no surviving issue of the decedent, the entire intestate estate; or

(2) If there are surviving issue of the decedent, either one-third (1/3) or a child's share 
of the entire intestate estate, whichever is greater.

INTESTATE

Tenn. Code Ann. Section 31-2-104

(b) The part of the intestate estate not passing to the surviving spouse under subsection (a) or
the entire intestate estate if there is no surviving spouse, passes as follows:

(1) To the issue of the decedent; if they are all of the same degree of kinship to the
decedent they take equally, but if of unequal degree, then those of more remote degree take
by representation;

(2) If there is no surviving issue, to the decedent's parent or parents equally;

(3) If there is no surviving issue or parent, to the brothers and sisters and the issue of
each deceased brother and sister by representation; if there is no surviving brother or sister,
the issue of brothers and sisters take by representation; or

(4) If there is no surviving issue, parent, or issue of a parent, but the decedent is
survived by one or more grandparents or issue of grandparents, half of the estate passes to
the paternal grandparents if both survive, or to the surviving paternal grandparent or to the
issue of the paternal grandparents if both are deceased, the issue taking equally if they are all
of the same degree of kinship to the decedent, but if of unequal degree those of more remote
degree take by representation; and the other half passes to the maternal relatives in the same
manner; but if there is no surviving grandparent or issue of grandparent on either the
paternal or maternal side, the entire estate passes to the relatives on the other side in the
same manner as the half.
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INTESTATE

Affidavit of Heirship

We need affidavits from at least one (1), but preferably two (2), disinterested persons who
have sufficiently definite personal knowledge to make a statement of pertinent facts to be
ascertained in determining the persons legally entitled to any part of the estate of the
decedent at the time of his death.

Affidavits of Heirship DO NOT transfer title to property.

It should also be noted that some affidavits of Heirship may properly describe the heirs of a
decedent, but the mere recordation of the affidavit does not affect the passage of title to real
property if, by operation of law, title never passed to the heirs. An accurate recitation of an
individual's "heirs" filed and recorded as an 'Affidavit of Heirship' can sometimes be
misleading.

For example, assume a son of a decedent filed an 'Affidavit of Heirship' correctly stating that
he and his one sister were the only heirs of their predeceasing parents. While that may be a
true statement of the decedent's heirs, if the decedent had held title as a 'joint tenant with
right of survivorship' there is no title to pass to the decedent's heirs.....The affidavit, though
filed and factually correct will have no effect on passing title to one of the identified heirs.

INTESTATE

Affidavit of Heirship
Tenn. Code Ann. Section 30-2-712

(a) Affidavits duly sworn to upon the personal knowledge of the affiant before an officer
entitled to administer oaths in the jurisdiction where the affidavit is made, setting forth any
fact or facts concerning the relationship of any parties to persons deceased, or containing a
statement of any facts pertinent to be ascertained in determining the persons legally entitled
to any part of the estate of the decedent at the time of the decedent's death, shall be accepted
for registration, upon presentation, by the registers of deeds in the several counties of the
state upon the payment to the register of the usual fees for the recording of instruments
entitled under the laws to be recorded.

(b) The register to whom any such affidavit may be presented for registration shall record
the same either in special books kept for this purpose or in the books where deeds are
recorded, and in indexing the affidavits the register shall note the instruments as "affidavits
of heirship," indexing the name of the decedent as vendor and the names of those listed as
heirs as vendees.
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INTESTATE

Affidavit of heirship
Tenn. Code Ann. Section 30-2-712

(c) Any such affidavit duly sworn to and recorded, or a certified copy of the affidavit if the
original is shown to be lost, shall be received as evidence in any court in Tennessee in the
county in which the affidavit is recorded as prima facie evidence of the facts stated in the
affidavit; provided, however, that no such affidavit shall be used as evidence in any court
except in a suit or proceeding in which may be involved the question of the right of a person
or persons to succeed to or to receive the property of the decedent named in the affidavit,
and then only to establish those facts, or in the criminal court in aid of the prosecution of the
maker of the affidavit on the ground that it was and is false. Such affidavits filed with
respect to the estates of persons heretofore deceased shall be received for registration and
may be used with the same effect as affidavits as to persons dying hereafter.

(d) Any such affidavit that has been copied in the county register's records for twenty (20)
years or more before being offered in evidence shall not be rejected as evidence because of
any formal defect in the form of the jurat attached thereto.

INTESTATE

Affidavit of heirship

Tenn. Code Ann. Section 30-2-712

(e) (1) Any person feeling aggrieved by the recording of any such affidavit, may, at any time within six (6)
years of the recording of the affidavit, bring a suit in the chancery court of the county where the affidavit
may be recorded, challenging the verity of any or all of the facts that may be stated in the affidavit, and if
the court finds any facts set forth in the affidavit are not true according to the proof, it shall order so much
of the affidavit as it may find to be false to be expunged from the records of the county. In any proceeding
challenging the truthfulness of any fact set forth in any such affidavit, the burden of proof to show the
truthfulness of the statement shall rest upon the defendants to the proceeding, and all persons whose
interests might be affected by the suit shall be made parties defendant. Any such suit shall be local to the
county in which the affidavit may be recorded and nonresident defendants shall be made parties by the
usual procedure of publication and the mailing by the clerk and master of a copy of the bill to the last
known address of each defendant.

(2) If an affidavit has been recorded in more than one county of the state, the action may be brought in
any one of those counties; and a certified copy of the judgment or decree of the court in that cause
expunging the affidavit, or any part of the affidavit, may be filed for recordation in any of the other
counties in which the affidavit may have been recorded; and the recordation of the certified copy of the
judgment or decree shall be as effective to work the expunction of the affidavit there recorded as if the
suit had been instituted and prosecuted to a conclusion in that county.

(f) Whoever willfully, corruptly and falsely swears to any statement in any such affidavit known by the
person to be false, or about which the person does not have sufficiently definite knowledge to justify the
making of such a sworn statement, and the statement is false, commits a Class E felony.
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Impact of unprobated will

The law of intestate succession can be superseded if there is
express direction for the title to certain property to pass to a
named beneficiary in a Last Will and Testament.

In that case, if the Owner dies with a will, his real property
vests immediately in his named beneficiaries, but only if and
when the will is admitted to probate.

An unprobated will is not entitled to any legal effect and the
law of intestate succession would continue to control.

INTESTATE

Who can sign the deed?

All the heirs-at-law of the descendant.



6/7/19

9

TESTATE

Can the personal representative or executor sign 
the deed?

Good ole lawyer answer:
Maybe.

TESTATE

Tenn. Code Ann. Section 35-50-110
Specifically enumerated fiduciary powers that may be incorporated by reference

Without diminution or restriction of the powers vested in the fiduciary by law, or elsewhere
in the instrument, and subject to all other provisions of the instrument, the fiduciary, without
the necessity of procuring any judicial authorization, or approval, shall be vested with, and
in the application of the fiduciary's best judgment and discretion in behalf of the
beneficiaries of the instrument shall be authorized to exercise, the powers specifically
enumerated in this section:

(6) By public or private sale or sales, and for the consideration, on the terms and subject to
the conditions, if any, that in the judgment of the fiduciary are for the best interests of the
estate and the beneficiaries of the estate, to sell, assign, transfer, convey, or exchange any
real or personal property of the estate, or the estate's undivided interest in that
property, or any specific part of or interest in that property, including, but not limited to,
standing timber, rock, gravel, sand, growing crops, oil, gas and other minerals or mineral
rights or interests, and to grant easements on real property of the estate, and to participate in
the partition of real or personal property in which the estate has an undivided interest; and to
accomplish any such transactions by contracts, endorsements, assignments, bills of sale,
deeds or other appropriate written instruments executed and delivered by the fiduciary in
behalf of the estate, and to acknowledge the execution of those instruments in the manner
provided by law for the acknowledgment of the execution of deeds when such
acknowledgments are required or appropriate;
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TESTATE

Tenn. Code Ann. Section 31-2-103

The real property of an intestate decedent shall vest immediately upon death of the
decedent in the heirs as provided in §31-2-104. The real property of a testate decedent
vests immediately upon death in the beneficiaries named in the will, unless the will
contains a specific provision directing the real property to be administered as part
of the estate subject to the control of the personal representative.

EXAMPLE:

B. Real Property. Any real property I own at my death is to be administered as a part of
my probate estate subject to the control of the Executor for purposes of administration,
as authorized by Tenn. Code Ann. § 31-2-103(a). So long as the Executor serves, the
Executor shall have the same power over the title to real property as an absolute owner
would have, including, but not limited to the power to sell, mortgage, lease or
otherwise convey any interest in any real estate without the joinder, consent or approval
of any heir, legatee, beneficiary, court or other person, provided that in exercising such
power the Executor shall be acting in a fiduciary, not an individual, capacity.

TESTATE

Who can sign the deed?

It Depends:

1) If the will does not give personal representative or executor
the authority to manage the real property, all heirs-at-law or
devisees must sign the deed. And, optionally, have the
personal representative or executor sign the deed.

2) If the will specifically gives the personal representative or
executor the power to manage the real property, the personal
representative or executor can sign the deed without the
heirs.
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Muniment of Title

Section 32-2-111 

Admission to probate for establishing a muniment of title to 

real estate

Regardless of the date of the person's death and any limitation on
the time for admitting a will for probate, any will when duly
proven, whether of a resident or nonresident decedent, may be
admitted to probate for the limited purpose of establishing a
muniment of title to real estate and personal property, without the
necessity of granting letters testamentary or otherwise proceeding
with administration.

Equitable Conversion

Section 66-4-101 

Execution by personal representative of deceased vendor

In all cases of written agreements or contracts for the conveyance
of land in this state, where the person executing the agreement or
contract dies before final conveyance is made, the decedent's
personal representatives may execute the conveyance to the
person with whom such agreement or contract was made, or the
decedent's heirs or assigns, according to the forms prescribed for
the conveyance of real estate.
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Equitable Conversion

Section 66-4-102 

Registration of contract required

The personal representative cannot be required to execute a
conveyance under the provisions of § 66-4-101, unless the
written agreement or contract, duly registered, or a certified copy
of the agreement or contract from the register's books, is
produced and delivered to the representative.

Equitable Conversion

Section 66-4-103 

Deed by one of several representatives

If there are several personal representatives, a deed by any of the
representatives will be as valid as if executed by all.
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Death & Dirt: 
Who Can Sign The Deed? 

Andy Maloney, Esq.
2818 Bransford Avenue

Nashville, Tennessee 37204
615-627-3845

andy@akinmaloney.com
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