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Mediation Ethics

Beverly D. Nelms

Overview

• Introduction – A little history lesson

• Does Rule 31 apply

• Elements of Rule 31
– Non-binding

– Impartiality – conflicts

– Confidentiality

• 2017 Advisory Opinions
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“. . . alternative dispute resolution 
procedures may range from formal procedures 
such as arbitration under Tennessee’s version of 
the Uniform Arbitration Act to far less formal 
procedures such as ‘splitting the difference,’ 
flipping a coin, or, for that matter, arm wrestling.”  

Team Design v. Gottlieb, 104 S.W.3d 512, 518 (Tenn. Ct. App. 2002). 

Does Rule 31 Apply?

“The standards and procedures adopted under this Rule 
apply only to Rule 31 ADR Proceedings and only to 
Dispute Resolution Neutrals serving pursuant to this 
rule.  They do not affect or address the general practice 
of alternative dispute resolution in the private sector 
outside the ambit of Rule 31.”

TSC Rule 31, Section 1

Adams v. City of Lebanon, 2002 Tenn. App. LEXIS 959 
(February 7, 2002).
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Does Rule 31 Make a Settlement Agreement Confidential 
Between a City and a Private Citizen when

“(a)   the parties were never before the court and the 
settlement negotiations were  not initiated pursuant to 
Rule 31 and 

(b)   Rule 31 expressly recognizes that when information is 
‘required by law’ to be disclosed, it is not subject to 
the Rule’s confidentiality provision.”

Adams v. City of Lebanon, 2002 Tenn. App. LEXIS 959 *4                      
(February 7, 2002)

Attributes of Rule 31

1. Non-binding process;

2. Impartiality; and

3. Confidentiality.

First Attribute of Rule 31

1. Non-binding process;

Team Design v. Gottlieb, 104 S.W.3d 512 (Tenn. Ct. App. 2002).  
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Second Attribute of Rule 31

2.  Impartiality.

“Integrity, impartiality, and professional competence 
are essential qualifications of any Neutral.  A 
Neutral shall adhere to the highest standards of 
integrity, impartiality, and professional competence 
in rendering their professional service.”  

TSC Rule 31, Appendix A(2)(a)

Section 10. 
Obligations of Rule 31 Neutrals

“(b)     During Rule 31 ADR Proceedings, Rule 31 Neutrals shall:

(2)  Maintain impartiality toward all parties. Impartiality 
means freedom from favoritism or bias in favor of or 
against any party, issue, or cause.”

TSC Rule 31, Appendix A(6)(b)

(1) A Neutral must disclose any current, past, or possible future representation 
or consulting relationship with any party or attorney involved in the Rule 31 
proceeding. Disclosure must also be made of any pertinent pecuniary interest. 
Such disclosures shall be made as soon as practical after the Neutral becomes 
aware of the interest or the relationship.

(2) A Neutral must disclose to the parties or to the court involved any close 
personal relationship or other circumstance, in addition to those specifically 
mentioned earlier in these standards, which might reasonably raise a question 
as to the mediator's impartiality. All such disclosures shall be made as soon as 
practical after the Neutral becomes aware of his or her candidacy as a Rule 31 
Neutral in a given proceeding or becomes aware of the interest or the 
relationship.

What must be disclosed?
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Rule 31 Neutral shall:

“Make a full and written disclosure of any known 
relationships with the parties or their counsel which 
may affect or give an appearance of affecting the 
Neutral's neutrality.”

TSC Rule 31, Section 10(a)(1)

TSC Rule 31, Appendix A(6)(b)

(3) The burden of disclosure rests on the Neutral. After 
appropriate disclosure, the Neutral may serve if all parties so 
desire. If the Neutral believes or perceives that there is a clear 
conflict of interest, he or she should withdraw, irrespective of the 
expressed desires of the parties.

Who has the burden to disclose?

TSC Rule 31, Appendix A(6)(b)

(4) A Neutral shall not provide counseling or therapy to 
either party during the dispute resolution process, nor shall a 
Neutral who is a lawyer represent any party in any matter 
during the dispute resolution proceeding.

(5) A Neutral shall not use the dispute resolution process to 
solicit, encourage, or otherwise incur future professional 
services with either party.

What is a Neutral prohibited from doing?
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Savoie v. Martin, 673 F.3d 488                  (6th 
Cir. 2012)

“In retrospect, Judge Martin probably should have recused 
himself because of his prior involvement in this clearly 
contested custody dispute.”   Savoie v. Martin, 673 F.3d at 493

“Though we may question Judge Martin’s decision, as we 
stated earlier, to preside over a case in which he had already 
acted as a neutral mediator, we cannot conclude that he was 
not performing a ‘judicial function’ during the hearing.“  Id.

TSC Rule 31, Section 10(c)(1)

(c)   During and following Rule 31 ADR Proceedings, 
Rule 31 Neutrals shall:

(1) Refrain from participation as attorney, 
advisor, judge, guardian ad litem, master, or 
in any other judicial or quasi-judicial capacity 
in the matter in which the Rule 31 ADR 
Proceeding was conducted.

Advisory Opinions

(d)  Ethics Advisory Opinion Committee.

(1) The Ethics Advisory Opinion Committee shall 
provide written advisory opinions to Rule 31 
Neutrals and alternative dispute resolution 
organizations in response to ethical questions 
arising from Rule 31 and the Standards of 
Professional Conduct.

TSC Rule 31, Section 9(d)(1)
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Advisory Opinion 2015-0001

Question 1:  May another attorney in the office of an 
attorney/mediator accept employment by a 
participant in a former mediation, conducted by the 
attorney/mediator?

Question 2:  Does TSC Rule 31, Appendix A, Section 6, (b)(5) 
prohibit the neutral from accepting employment as a 
lawyer when requested by a former mediation 
participant?

Question 3:  May another member of the neutral’s firm bring an 
unrelated legal action against a person or entity that 
was a participant in a mediation?

Third Attribute of Rule 31

(3)   Confidentiality

“If participants cannot rely on the confidential treatment of 
everything that transpires during [mediation] sessions then counsel 
of necessity will feel constrained to conduct themselves in a 
cautious, tight-lipped, non-committal manner, more suitable to 
poker players in a high stakes game than to adversaries attempting 
to arrive at a just resolution of a civil dispute.  This atmosphere if 
allowed to exist would surely destroy the effectiveness of a 
problem which led to settlements . . ., thereby expediting cases 
when . . . judicial resources . . . are sorely taxed.” 

Team Design at 521 citing Lake Utopia Paper Limited v. Connelly 
Containers, Inc., 608 F.2d 928, 930 (2nd Circuit 1979)

TSC Rule 31, Appendix A(7)

Section 7. Confidentiality.

(a)   Required A Neutral shall preserve and maintain the 
confidentiality of all dispute resolution proceedings except where 
required by law to disclose information.

(b)  When Disclosure Permitted A Neutral conducting a Rule 31 
Mediation shall keep confidential from the other parties any 
information obtained in individual caucuses unless the party to the 
caucus permits disclosure.

(c)   Records A Neutral shall maintain confidentiality in storing or 
disposing of records and shall render anonymous all identifying 
information when materials are used for research, training, or 
statistical compilations.
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TSC Rule 31, Section 10(d)

“Rule 31 Neutrals shall preserve and maintain the 
confidentiality of all information obtained during Rule 
31 ADR Proceedings and shall not divulge information 
obtained by them during the course of Rule 31 ADR 
Proceedings without the consent of the parties, except as 
otherwise may be required by law.”

McMahan v. McMahan, 2005 Tenn. App. LEXIS 756 
(Tenn. Ct. App., Dec. 5, 2005)

Issue:  Did mediator’s testimony at the hearing on the 
motion to enforce the mediation agreement 
violate Rule 31?

Allen v. Day, 213 S.W.3d 244 (Tenn. Ct. App. 2006).

Issue:  Is a settlement agreement exempt from the 
Public Records Act?
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Ledbetter v. Ledbetter, 163 S.W.3d 681 (Tenn. 2005)

Issue:  May a mediator present evidence of an oral 
agreement reached at a mediation?

TSC Rule 31 Sec 10(d)  

Tenn. R. Evid. 408

Advisory Opinion, 
In Re: James R. Finney, Respondent

“I experienced some problems in this mediation which I 
feel the court should be aware of . . . it is my opinion 
that the . . . cooperated and acted in good faith.  Their 
settlement offer in light of the evidence presented to me 
was reasonable.  Lastly, I found that the . . . did not 
mediate in good faith.”
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TSC Rule 31, Section 5(a)

“ (a) . . .The final report shall state only: (i) which 
parties appeared and participated in the Rule 31 
ADR proceeding; (ii) whether the case was 
completely or partially settled; and (iii) whether 
the Rule 31 Neutral requests that the costs of the 
Neutral's services be charged as court costs. “

May a Mediator serve as an expert?

T.C.A. § 36-4-130(b) provides

(b) Communications made during a mediation may be disclosed only:
(1) When all parties to the mediation agree, in writing, to waive the confidentiality of the 
written information;
(2) In a subsequent action between the mediator and a party to the mediation for damages 
arising out of the mediation;
(3) When statements, memoranda, materials and other tangible evidence are otherwise 
subject to discovery and were not prepared specifically for use in and actually used in the 
mediation;
(4) When the parties to the mediation are engaged in litigation with a third party and the 
court determines that fairness to the third party requires that the fact or substance of an 
agreement resulting from mediation be disclosed; or
(5) When the disclosure reveals abuse or neglect of a child by one (1) of the parties.

(c) The mediator shall not be compelled to testify in any proceeding, unless all 
parties to the mediation and the mediator agree in writing.

T.C.A. § 36-4-130(c)
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Advisory Opinion No. 2010-0002

1. May a mediator provide a statement of law enforcement 
or be called as a witness if an assault is committed 
against someone other than the mediator?

2. May a mediator seek remedy without jeopardizing 
confidentiality when the mediator is the victim of an 
assault during a mediation?

Advisory Opinion No. 2017-0001

Issue:  What should a mediator do about the required 
mediator’s report [TSC Rule 31, Section 5(a)] if 
the mediation agreement is repudiated shortly 
after mediation is completed?

Advisory Opinion No. 2017-0002

Issue:  Can a mediator prepare a Marital Dissolution 
Agreement?



11/28/17

12

Section 10. 
Obligations of Rule 31 Neutrals

(a)   Before the commencement of any Rule 31 ADR 
Proceeding, Rule 31 Neutrals shall:

(1) Make a full and written disclosure of any 
known relationships with the parties or their 
counsel which may affect or give an 
appearance of affecting the Neutral's neutrality.

Section 10. 
Obligations of Rule 31 Neutrals

“(c)    During and following Rule 31 ADR Proceedings, 
Rule 31 Neutrals shall:

(1) Refrain from participation as attorney, advisor, 
judge, guardian ad litem, master, or in any 
other judicial or quasi-judicial capacity in the 
matter in which the Rule 31 ADR Proceeding 
was conducted.”

TSC Rule 31, Appendix A 
Section (10)(a)(1)

“The Neutral shall request that the terms of any 
settlement agreement reached be memorialized 
appropriately and shall discuss with the participants the 
process for formalization and implementation of the 
agreement.”
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Section 10. 
Obligations of Rule 31 Neutrals

“(e) The Neutral may assist the parties in 
memorializing the terms of the parties' 
settlement at the end of the mediation.”

TSC Rule 31, Section 10(e)

Thank 
youBeverly Nelms

bnelms@fmsllp.com


