
1	
	

 

Mediation Ethics 

Alternative dispute resolution (“ADR”) takes place in multiple forms - such as 

arbitration, mediation, conciliation.  However, the focus today will be specifically with regards 

to mediation.  In Tennessee, prior to 1995, the Court did not have the authority to either offer or 

require litigants to use alternative dispute resolutions.  In 1995, Rule 16 of the Tennessee Rules 

of Civil Procedure was amended and expanded case management authority for courts.  Team 

Design v. Gottlieb, 104 S.W.3d 512, 518 (Tenn. Ct. App. 2002).  In December 1995, Rule 31 

was filed by the Tennessee Supreme Court, which established procedures for court annexed 

alternative dispute resolution within Tennessee trial courts.  Id. at 519.  The original version of 

Rule 31 provided that the Rules of Procedure only became available after all the parties were 

before the Court.  Id.  The parties could request ADR, or the trial court, even without consent, 

could require the parties to participate in various forms of ADR.  Id.  ADR takes place in 

multiple forms.   

As noted by Justice Koch in Team Design, “alternative dispute resolution procedures may 

range from formal procedures such as arbitration under Tennessee’s version of the Uniform 

Arbitration Act to far less formal procedures such as “splitting the difference,” flipping a coin, 

or, for that matter, arm wrestling.”  Id. at 518.  For today’s purposes we will focus on the ethical 

requirements of Rule 31 and consider both cases as well as some advisory opinions which 

address issues that arise in the context of Rule 31 ADR. 

I. Does Rule 31 apply 

To make certain the “protections” and requirements of Rule 31 are in place, the first thing 

to consider is whether or not Rule 31 applies.  As noted by Section 1 of Rule 31,  
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[t]he standards and procedures adopted under this rule 
apply only to Rule 31 ADR Proceedings and only to 
Dispute Resolution Neutrals serving pursuant to this rule.  
They do not affect or address the general practice of 
alternative dispute resolution in the private sector outside 
the ambit of Rule 31.   

 

Some of this may seem elementary but as will be evidenced by the discussion below, 

understanding the requirements and protections of Rule 31 and when it applies can become 

crucial both from the perspective of a participant in mediation and as well as a neutral.   

Consider for example the case of Adams v. City of Lebanon, in which the City and the 

Mrs. Adams reached a settlement agreement of a claim arising from the death of Mrs. Adam’s 

husband.  2002 Tenn. App. LEXIS 959 (Tenn. Ct. App. February 7, 2002) (no appeal filed).  The 

parties reached the agreement, which contained a confidentiality clause, without a cause of 

action ever having been filed.  Id. at *2.  Soon thereafter, a Nashville newspaper requested a 

copy of the settlement agreement from the City attorney.  The request was denied.  Id.  

Subsequently the City filed a motion for a protective order in the Wilson County Circuit Court 

which was granted after an ex parte hearing.  Id.  The paper after receiving notice of the ruling 

on the City’s motion, then filed to intervene and to set aside the order granting the protective 

order.  Id. at *3.  A separate action was filed in chancery court pursuant to the Public Records 

Act.  The circuit court denied the paper’s motion to set aside the protective order and an appeal 

followed.  Per the appellate court  there were two issues -  (1) whether the court had jurisdiction 

to enter the protective order sealing the settlement agreement when no action had been 

commenced by either Mrs. Adams against the City nor by the City against the paper; and  (2) 

whether Rule 31 makes a settlement agreement between the City and a private citizen 

confidential when “(a) the parties were never before the court and the settlement negotiations 
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were not initiated pursuant to Rule 31 and (b) Rule 31 expressly recognizes that when 

information is ‘required by law’ to be disclosed, it is not subject to the Rule’s confidentiality 

provision.” Id. at *4.   

With respect to the issue under Rule 31, the court cited to Section 1 (which was 

essentially the same as the current language of the portion of Section 1 cited above).  The court 

also looked to Section 3 of the rule which provides for ADR to be initiated either by motion of 

either party or the court.  Id. at *12.  Finally, the court cited to the confidentiality requirement 

(set forth in Section 6 now set forth in Appendix A, Section 7).  Id. at *12-13.  The court found 

that Rule 31 did not govern private ADR.  Id. at * 13.  The court held that as no claim had been 

filed, the mediation did not take place in the context of Rule 31 and as a result Rule 31 could not 

be invoked to justify a preemptive protective order for the matter never before the court. Id.    

As noted by the court in Team Design, discussed below, Rule 31 has certain essential 

attributes.  These attributes, which will provide most of the framework for the remainder of this 

article, are the process must be non-binding, impartial and finally confidential.   

II. Non-binding 

The first attribute is that the process is non-binding which is premised on the principle of 

self-determination.  Mediation allows the parties to be in control of the outcome.  In the case of 

Team Design, referenced above, it appears the parties agreed to mediate.  The trial court, with the 

assent of the parties, entered an order referring the case to “binding mediation.” Team Design, 

104 S.W.3d at 515.  The trial court required the parties to submit confidential position 

statements.  Id.at 516.  Subsequently, the judge met separately with each party and their 

respective counsel.  Id. at 517.  According to one participating attorney, the trial court made no 

attempt to reach a mutual agreement between the parties but rather announced, after interviews, 
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that she would make a decision and enter an order reflecting the judgment.  Id.  One of the 

parties objected, indicating they understood the mediation was of the kind authorized by Rule 31.  

After a Rule 59.04 motion was denied, the appeal followed.  Judge Koch who wrote the opinion, 

discussed the three essential elements or attributes of Rule 31 noted above, i.e. (1) all the 

proposed methods of ADR pursuant to Rule 31 are non-binding; (2) Neutrals must be impartial; 

and (3) confidentiality.  Id. at 519-521.  In the end, the appellate court concluded the record did 

not contain sufficient evidence that the appellant had “personally and knowingly waived its right 

to a trial should the outcome of the mediation prove unsatisfactory” and remanded the case to the 

trial court.  Id. at 529-530.  Take note however that in the latter case of Tuetken v. Tuetken, 320 

S.W.3d 262 (Tenn. 2010), Team Design was overruled to the extent it may have indicated Rule 

31 applied to binding arbitration.  At noted in Tuetken, should the parties either by agreement, 

statute or contract, agree to a binding arbitration, such is governed by the Tennessee Uniform 

Arbitration Act.  Id. at 268. 

III. Impartiality    

The second attribute of Rule 31 is impartiality.  The importance of impartiality is 

evidenced in the rule by the fact that those conducting court annexed ADR are referred to as 

“neutrals.”  Team Design at 521-522.  Further the standards of professional conduct for Rule 31 

neutrals as set forth in Appendix A provides that “’integrity, impartiality, and professional 

competence are essential qualifications of any mediator.’”  Id. at 521 quoting Tennessee 

Supreme Court Rule 31, Appendix A(2)(a).  In addressing impartiality, Section 10(b)(2) states a 

Neutral shall “[m]aintain impartiality toward all parties.  Impartiality means freedom from 

favoritism or bias in favor of or against any party, issue or cause.”  In order to not only be 

impartial but to appear impartial a neutral must give careful consideration to any conflicts he or 
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she may have which would affect whether not they can serve the parties in a mediation.  

Conflicts of interests and impartiality are addressed by Rule 31, Appendix A, Section 6.   

A. Appendix A, Section 6 

Appendix A Section 6(b) is entitled Conflicts of Interest and Relationships; Required 

Disclosures; Prohibitions addresses issues of conflicts and disclosures.  First to consider is what 

must be disclosed? 

(1) A Neutral must disclose any current, past, or possible 
future representation or consulting relationship with any 
party or attorney involved in the Rule 31 proceeding. 
Disclosure must also be made of any pertinent pecuniary 
interest. Such disclosures shall be made as soon as practical 
after the Neutral becomes aware of the interest or the 
relationship. 
 
(2) A Neutral must disclose to the parties or to the court 
involved any close personal relationship or other 
circumstance, in addition to those specifically mentioned 
earlier in these standards, which might reasonably raise a 
question as to the mediator's impartiality. All such 
disclosures shall be made as soon as practical after the 
Neutral becomes aware of his or her candidacy as a Rule 31 
Neutral in a given proceeding or becomes aware of the 
interest or the relationship. 
 

Secondly, who has the burden to disclose?  Section 6(b)(3) addresses this question and 

states “(3) The burden of disclosure rests on the Neutral. After appropriate disclosure, the 

Neutral may serve if all parties so desire. If the Neutral believes or perceives that there is a clear 

conflict of interest, he or she should withdraw, irrespective of the expressed desires of the 

parties.” 

Third, to avoid creating a conflict and to maintain impartiality, what is a neutral 

prohibited from doing? 
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(4) A Neutral shall not provide counseling or therapy to 
either party during the dispute resolution process, nor shall 
a Neutral who is a lawyer represent any party in any matter 
during the dispute resolution proceeding. 
 
(5) A Neutral shall not use the dispute resolution process to 
solicit, encourage, or otherwise incur future professional 
services with either party.  Appendix A, Section (6)(b). 
 

Section 2 of Appendix A sets forth the general standards and qualifications for a Rule 31 

Neutral.  As noted previously, Part (a) of Section 2 states 

Integrity, impartiality, and professional competence are 
essential qualifications of any Neutral.  A Neutral shall 
adhere to the highest standards of integrity, impartiality, 
and professional competence in rendering their professional 
service.   

(1) A Neutral shall not accept any engagement, perform 
any service, or undertake any act which would compromise 
the Neutral's integrity. 

 

Section 10 of Rule 31 requires a Neutral to “[m]ake a full and written disclosure of any known 

relationships with the parties or their counsel which may affect or give an appearance of 

affecting the Neutral's neutrality.”  TSC Rule 31, Section 10(a)(1).  This must occur before any 

Rule 31 ADR proceeding.   

B. Savoie case 

One case in which the issue of conflict/impartiality can be seen is Savoie v. Martin, 673 

F.3d 488 (6th Cir. 2012), a 2012 federal court case from the 6th Circuit.  In Savoie, the plaintiff 

brought suit against Defendant Martin in his capacity as both a mediator and a judge for the 21st 

Judicial District in Tennessee, as well as Defendant Martin’s prior law firm he was employed 

while acting as a mediator in the matter involving the plaintiff.  Id. at 491.  The underlying 

matter arose from a divorce proceeding.  Defendant Martin (who subsequently became a judge) 
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was appointed to mediate the divorce matter.  After Defendant Martin completed his role as a 

mediator, Defendant Martin became a state circuit court judge.  After the divorce was entered, 

plaintiff became concerned that his ex-wife would abduct their children to her native Japan.  Id. 

at 490.  Plaintiff filed a petition to modify the court approved parenting plan along with a 

restraining order.  Id. at 490-491.  The restraining order was granted on a temporary basis and a 

hearing was scheduled on the permanency of the restraining order.  Id. at 491.  The matter, 

though initially handled by another judge, was reassigned to Defendant Martin as circuit judge.  

Id.  Counsel agreed on the record for Defendant Martin to hear the motion.  Id.  Defendant 

Martin himself raised the issue of his prior involvement as a mediator between the parties, but 

indicated he was willing to address the motion on the restraining order unless either party 

objected.  Id.  Through counsel, the parties indicated they had no objection.  Id.  Following a 

hearing, Defendant Martin lifted the TRO and authorized release of the children’s passports to 

the mother so she could make travel arrangements.  Id.  Subsequently, the plaintiff’s ex-wife left 

the United States with the children, with no apparent intention to return, and was charged with 

felony custodial interference.  Id. 

Plaintiff filed suit against Martin, both as his capacity as Judge and mediator.  Following 

motions, the district court found Defendant Martin was entitled to judicial immunity for any 

statements he made while the presiding judge and further found he was entitled to quasi-judicial 

immunity for statements he made as the mediator.  Id.  The plaintiff argued Defendant Martin 

was prohibited by Rule 31 from acting as a judge after serving as a mediator, and thus his 

violation removed his jurisdiction to serve as a judge in a case in which he previously served as a 

mediator.   
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In addressing the plaintiff’s argument regarding judicial immunity and whether or not 

Defendant Martin as a judge had jurisdiction to hear the motions at issue, the Court stated “[i]n 

retrospect, Judge Martin probably should have recused himself because of his prior involvement 

in this clearly contested custody dispute.”  Id. at 492-493.  However, the Court went on to state 

previously acting as a mediator did not nullify his judicial immunity.  Id. at 493.  In discussing 

the issue of judicial immunity, the Court stated “[t]hough we may question Judge Martin’s 

decision, as we stated earlier, to preside over a case in which he had already acted as a neutral 

mediator, we cannot conclude that he was not performing a ‘judicial function’ during the 

hearing.”  Id.  The plaintiff also alleged that Defendant Martin had disclosed confidential 

information learned while the mediator.  However, the court found that Defendant Martin was 

entitled to judicial immunity for actions taken at the hearing at issue and concluded the district 

court had correctly dismissed the state law claims against him.     

It is important to keep in mind that with respect to Savoie, the court was addressing the 

issue of judicial immunity and the issue of jurisdiction.  The district court found Defendant 

Martin “’went directly from the protected [alternative dispute resolution] area to the judicial 

arena’ and ‘never entered an environment without immunity protection.’”  Id.  The court 

referenced essentially the same language TSC Rule 31 Section 10(c)(1) which provides that both 

during and after a Rule 31 ADR proceeding a Rule 31 Neutral shall: 

Refrain from participation as attorney, advisor, judge, 
guardian ad litem, master, or in any other judicial or quasi-
judicial capacity in the matter in which the Rule 31 ADR 
Proceeding was conducted. 

 

However, the court concluded there was no support for the plaintiff’s contention that a violation 

of Tennessee Supreme Court rules would result in a loss of jurisdiction.  Id. at 492.    
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C. Advisory Opinions 

In addition to the language of Rule 31 itself as well as case law, direction may also be 

provided on certain issues via advisory opinions.1  One such advisory opinion is from June 2015, 

Advisory Opinion No.: 2015-0001.  This opinion addressed three questions dealing with various 

areas of conflicts/impartiality.  The first question was whether or not another attorney in the 

office of an attorney/mediator accept employment by a participant in a former mediation, 

conducted by the attorney/mediator?  The Committee responded  

Rule 31 speaks to circumstances where the neutral might 
become involved in the matter that was the subject of the 
mediation.  Section 10 (c) (1) directs the neutral to refrain 
from participation as attorney, advisor, judge, guardian ad 
litem, master, or in any other judicial or quasi-judicial 
capacity in the matter in which the Rule 31 ADR 
Proceeding was conducted.   

 

However, the Committee also noted that Rule 31 does not address other members of a neutrals 

firm but suggested an opinion could be sought from the Board of Professional Responsibility for 

comment regarding the possible application of RPC Rule 2.4.2  

																																																													
1	Section 9(d)(1) of Rule 31 provides for an Ethics Advisory Opinion Committee which is to “provide written 
advisory opinions to Rule 31 Neutrals and alternative dispute resolution organizations in response to ethical 
questions arising from Rule 31 and the Standards of Professional Conduct.”  Subsequent sections provide for the 
make-up of the Committee, how requests for advisory opinions shall be made, how the Committee shall deliberate 
and respond to the request.  Most important for the purpose of this presentation is section (d)(6) which provides 
“Reliance by a Neutral on an opinion of the Committee shall not constitute a defense in any disciplinary proceeding; 
such reliance, however, shall be evidence of good faith and may be considered by the Commission in relation to any 
determination of guilt or in mitigation of punishment.  If the requesting Neutral later is brought before the Grievance 
Committee on allegations of misconduct in the same mediation for which the mediator requested and received an 
opinion, the Commissioners who served on the Ethics Advisory Opinion Committee will be precluded from 
participating in the grievance procedure.”  Rule 31, Section 9(d)(6).   
 
2 RPC Rule 2.4 entitled Lawyer as a Dispute Resolution Neutral provides at part (b)(7) that a lawyer may act as a 
neutral in a matter if “the lawyer communicates with each of the parties, or their lawyers, about any responsibility of 
the lawyer, or a lawyer associated with the lawyer in a firm, to a client, a former client, or third person, or a personal 
interest of the lawyer or a lawyer associated with the lawyer in the firm, that presents a significant risk of material 
affecting the lawyer’s impartiality or materially limiting the dispute resolution services the lawyer will provide to 
the parties. . . .  
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The second question addressed by the advisory opinion was whether or not Rule 31, 

Appendix A, Section 6 (b)(5) prohibits a “neutral from accepting employment as a lawyer when 

requested by a former mediation participant?”  Section 6(b)(5) of Appendix A states “[a] Neutral 

shall not use the dispute resolution process to solicit, encourage, or otherwise incur future 

professional services with either party.”  According to the Committee to answer the question, the 

focus should be on Rule 31, Section (10)(c)(1) as discussed in the first question and referenced 

above.  This section provides: 

During and following Rule 31 ADR Proceedings, Rule 31 
Neutrals shall: 

o (1)  Refrain from participation as attorney, advisor, 
judge, guardian ad litem, master, or in any other judicial 
or quasi-judicial capacity in the matter in which the 
Rule 31 ADR Proceeding was conducted. 

Based on this section, the Neutral should not accept employment as an attorney for one of the 

parties to the mediation in the same matter but it would not appear to be a problem to accept 

employment in a different matter so long as it is not related in any way otherwise there would be 

issues regarding confidentiality. 

The final question addressed by the advisory opinion was whether or not another member 

of the neutral’s firm may “bring an unrelated legal action against a person or entity that was a 

participant in a mediation?”  The advisory Committee stated this specific issue is not addressed 

by Rule 31 but noted that the confidential information made known to the neutral must remain 

confidential as required by Rule 31 Section 10(d).   
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IV. Confidentiality 

Finally, the third essential attribute in court annexed ADR is confidentiality.  We will 

spend a majority of the remaining time looking at cases and advisory opinions that deal with 

various aspects of confidentiality.  As noted by the Court of Appeals “[i]f participants cannot 

rely on the confidential treatment of everything that transpires during [mediation] sessions then 

counsel of necessity will feel constrained to conduct themselves in a cautious, tight-lipped, non-

committal manner more suitable to poker players in a high stakes game than to adversaries 

attempting to arrive at a just resolution of a civil dispute.  This atmosphere if allowed to exist 

would surely destroy the effectiveness of a problem which has led to settlements . . ., thereby 

expediting cases when . . . judicial resources . . . are sorely taxed.”  Team Design, 104 S.W.3d at 

521 citing Lake Utopia Paper Limited v. Connelly Containers, Inc., 608 F.2d 928, 930 (2nd 

Circuit 1979).  Many view confidentiality as the central issue within ADR.  Team Design at 521.   

With regard to confidentiality, Appendix A, Section 7 states: 

(a) Required A Neutral shall preserve and maintain the 
confidentiality of all dispute resolution proceedings except 
where required by law to disclose information. 
 
(b) When Disclosure Permitted A Neutral conducting a 
Rule 31 Mediation shall keep confidential from the other 
parties any information obtained in individual caucuses 
unless the party to the caucus permits disclosure. 
 
(c) Records A Neutral shall maintain confidentiality in 
storing or disposing of records and shall render anonymous 
all identifying information when materials are used for 
research, training, or statistical compilations. 
 
 

There are two parts to confidentiality.  First of all, though it is stated in terms of when 

information can be disclosed, a mediator must keep confidential information obtained during a 
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caucus with one party from the other parties, unless the mediator is given permission to share the 

information.  The second part of confidentiality and the one discussed most in the cases I have 

found has to do with the overall mediation itself.   

In addition to Section 7 of Appendix A, Rule 31, Section 10 also addresses 

confidentiality and states in subpart (d),  

Rule 31 Neutrals shall preserve and maintain the confidentiality of all information 
obtained during Rule 31 ADR Proceedings and shall not divulge information 
obtained by them during the course of Rule 31 ADR Proceedings without the 
consent of the parties, except as otherwise may be required by law. 

 

A. Case law 

As noted above, many of the cases dealing with Rule 31 involve in some way or the other 

issues of confidentiality.  Below are a few the cases.   

i. McMahan v. McMahan 

In McMahan, the husband filed for divorce.  McMahan v. McMahan, 2005 Tenn. App. 

LEXIS 756 (Tenn. Ct. App., Dec. 5, 2005) (no appeal filed).  The parties agreed to mediate.  Id.  

The mediation, which was held at the office of the wife’s attorney, took approximately seven 

hours, and resulted in a five-page, handwritten Mediation Agreement, which had been prepared 

based on input of the parties and their attorneys.  Id. at *2.  Prior to leaving the mediation, each 

page of the handwritten agreement was either signed or initialed by both parties, as well as 

signed by the mediator.  Id.  Subsequently, the mediator filed a report with the Court which 

simply provided that the parties appeared, participated in good faith, and that the case settled at 

the mediation.  Id. at *3.  Thereafter, the husband’s attorney prepared a Final Judgment of 

Divorce as well as a MDA which husband signed but the wife refused to sign.  Id.  As a result, a 
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Motion to Enforce the Mediation Agreement was filed on behalf of the husband.  In response to 

the Motion to Enforce the Mediation Agreement, the Wife challenged the handwritten document 

from the mediation on three grounds: 

  (1) That the husband’s motion was not the appropriate 
manner to enforce the agreement; 

  (2) That the wife “was under duress and lacked 
sufficient mental capacity to enter into a binding contract” 
when the handwritten document was drafted and signed; 
and 

  (3) That “the handwritten document was not intended 
by the parties to be the final document but was contingent 
upon the parties’ approval of a formal” MDA as well as the 
court’s approval. 

Id. at *3-4. 

An evidentiary hearing was held on the motion, which included testimony of multiple 

witnesses, including the parties and the mediator.  It should be noted that the wife acknowledged 

being an experienced Rule 31 Mediator.  Id. at *3.  The mediator provided testimony that the 

wife participated in the mediation process, and that she had appeared to understand what was 

going on.  Id. at *4.  The mediator further testified that the wife did not appear to be confused or 

mentally incapacitated.  Id.  The trial court determined that both parties were entitled to a 

divorce, and enforced the Mediation Agreement.  Id. at *5.  The wife appealed.   

 One of the five issues raised by the wife on the appeal was whether the trial court had 

erred in allowing and considering testimony from the mediator.  Id. at *6.  The wife alleged that 

admitting the mediator’s testimony violated confidentiality and admissibility of evidence 

standards of Rule 31 mediations, specifically Rule 31, Section 10(d) and Rule 31, Section 7.  Id. 

at *27.  The Court referenced Rule 31 Section (10)(d) which provides that Rule 31 Neutrals are 

to preserve and maintain confidentiality of information obtained during the mediation, and not 
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divulge information obtained by them without the consent of the parties, except as authorized by 

law.  Id. at *27-28.  Rule 31, Section 7 addresses the inadmissibility of evidence of conduct or 

statements made during the course of a Rule 31 ADR.  As noted by the Court, the Rule states 

such evidence “’shall be inadmissible to the same extent as conduct or statements are 

inadmissible under Tennessee Rule of Evidence 408.’”  Id. at *28.  Rule 408 of the Tennessee 

Rules of Evidence provides that conduct and statements made during the course of negotiations 

are not admissible to provide liability for or invalidity of a claim in a civil manner, or its amount.  

However, as quoted by the Court, Rule 408 “’does not require exclusion when the evidence is 

offered for another purpose, such as proving bias or prejudice of a witness, negativing a 

contention of undue delay, or proving an effort to obstruct a criminal investigation or 

prosecution.’”  Id. quoting Rule 408 of the Tennessee Rules of Evidence.   

 In McMahan, the mediator testified as to her perceptions as to whether the wife had full 

understanding, and was able to participate in the mediation process.  The mediator testified the 

wife seemed to understand the parties’ assets, and she did not recall noticing confusion of the 

part of the wife.  She did not observe any slurred speech by the wife, and testified the wife 

appeared to be able to fully participate in the process.  (This was an issue because the wife 

testified she had taken a higher than prescribed dosage of narcotic pain medication and an 

antidepressant during the mediation in additional to injecting medicine to alleviate pain from a 

migraine headache she developed during the latter stages of the mediation).  The mediator 

further testified she would not have allowed the wife to sign the Mediation Agreement had she 

seen any confusion or incapacity on the part of the wife.  Id. at *29.  The appellate court found 

that Rule 31 regarding confidentiality and admissibility of evidence pursuant to Rule 408 of the 
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Tennessee Rules of Evidence were not implicated by the mediator’s testimony in the present 

cause.  The Court noted  

The mediator in this case was careful not to testify 
to statements or assertive conduct made by Wife.  
She did not disclose confidential information or 
attempt to provide liability via conduct or 
statements made in the course of the mediation.  We 
find no error in the trial court’s decision to receive 
the testimony of the mediator in this case. Id. at 
*29-30.  

ii. Allen v. Day 

 Another case addressing confidentiality is Allen v. Day, 213 S.W.3d 244 (Tenn. Ct. App. 

2006).  The Allen case originally arose when fourteen former Nashville Kats sued defendants as 

well as the defendants’ employers, based on allegations that the individual defendants had 

secretly videotaped the cheerleaders in their dressing room.  Id. at 246.  The employers included 

Powers Management, Inc., a privately held limited liability company that provided management 

services for the day to day operations of the Gaylord Entertainment Center in Nashville.  Id.  The 

Court ordered the parties to participate in court sanctioned confidential mediation pursuant to 

Rule 31 to encourage a private settlement.  A settlement agreement was ultimately reached, 

which included express language of confidentiality of the terms of the agreement.  Subsequently, 

the Court entered an Order of Compromise and Dismissal.  One of the local media outlets 

attempted to ascertain the terms of the settlement agreement, as did a reporter for the paper.  Id. 

at 247.  The trial court entered an Order sua sponte stating it intended to conduct a public hearing 

to determine if the settlement agreement should be publicly disclosed.  The paper and reporter 

filed a joint petition under the Public Records Act against Powers in chancery court, but agreed 

to transfer the petition to the circuit court to be consolidated with the underlying action heard by 

interchange.  Id. at 247-248.  Powers responded, in part, that the settlement agreement was 
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exempt from disclosure under Tennessee Supreme Court Rule 31 (along with other bases).  Id. at 

251. 

 The Court stated the agreement in the case was created pursuant to a court ordered 

mediation pursuant to Rule 31.  According to the Court of Appeals “[a]s the trial court duly 

noted, the only provision in the Rule pertaining to confidentiality relates to the mediator’s 

obligation to ‘[p]reserve and maintain the confidentiality of all information obtained during the 

Rule 31 ADR Proceedings.’”  Id. at 261.  Defendant Powers argued Rule 31 “exempts 

confidential mediated settlement agreements from disclosure since the Rule’s general principles 

recognize the importance of ‘privacy and confidentiality.’”  Id.  The Court held that “Rule 31 

does not clearly delineate an exception to the Public Records Act and we do not have the 

authority to create one, therefore the settlement agreement is not excepted from disclosure under 

the Public Records Act.”  Id. at 261-262. 

iii. Ledbetter v. Ledbetter 

 In the case of Ledbetter v. Ledbetter, 163 S.W.3d 681 (Tenn. 2005), the wife filed for 

divorce, to which the husband responded with a Cross-Complaint.  To try and resolve various 

issues, including child care and marital property, the parties agreed to a mediation pursuant to 

Rule 31.  Id. at 683.  The mediator explained to the parties that if an agreement was reached, he 

would prepare a summary of it, which he viewed as a way of memorializing the agreement.  Id.  

The parties reached an agreement on all issues at a mediation.  However, due to the late hour, the 

parties could not present the agreement to court for entry as a judgment.  Id.  Instead, the 

mediator audiotaped the dictation of the marital dissolution agreement terms, with both the 

parties and their counsel listening and approving the agreement as dictated.  Id.  The Agreed 

Order to Mediate had required the mediator to file a report with the clerk as well as the attorneys 
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to file an Order reflecting any agreement reached at the mediation within seventy-two hours.  

Before the deadline passed, the husband repudiated the agreement, following which the wife 

filed a Motion to Enforce the mediated agreement.  Id.  The husband claimed he was given bad 

advice by his counsel at the mediation.  While the trial court overruled the wife’s Motion to 

Enforce the agreement, it did grant an interlocutory appeal.  Id. 

 The Court of Appeals denied the application for interlocutory appeal. However, the 

Supreme Court granted the interlocutory appeal to determine whether, under the circumstances, 

the purported mediated agreement could be enforced.  Id.  The Court noted the general rule that 

consent to an agreement must exist at the time of Judgment, though an exception exists when a 

Consent Judgment merely documents an earlier agreement, even when consent does not exist at 

the time of the entry of the Order.  Id. at 684.  The exception to the general rule, also noted by 

the Court, provides that when the terms of an agreement are announced or stipulated in open 

court, a Judge may later enter a Judgment based on the agreement, regardless of a party’s 

subsequent repudiation between the time the agreement is announced and the time the Order or 

the Judgment is entered.  Id.  Considering the exception, the Supreme Court noted the issue in 

the case to be whether or not the oral agreement by the parties at the mediation had received 

“sanction of the court” prior to the repudiation by the husband.  Id. at 685.  The wife contended 

that recording the terms of the agreement at the mediation was the equivalent of making 

announcement in open court.  Id.    

 The Court looked to the definition of mediation, pursuant to Rule 31, Section 2(f), as well 

as the definition of court, as set forth in Section 2(c).  Id.  The Court noted a mediator has no 

authority to enter an Order disposing of a case.  Id.  More particularly, with regard to the issues 

of confidentiality, the Court stated “we must determine whether the law precludes enforcement 
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of oral mediation agreements.  We first look to the rule dealing with mediation, Tennessee 

Supreme Court Rule 31.  Section 7 of that rule provides that evidence of statements made in the 

course of mediation are inadmissible.”  Id. citing to TSC 31 Section 7 (2004).  The Court went 

on to state “section 10(d) prohibits the mediator from disclosing information obtained during the 

mediation without consent of the parties.”  Id. at 685-686.  The Court concluded, based on the 

language of Rule 31, it appeared a mediator may not present evidence of an oral agreement 

reached at mediation.  The Court also considered Tennessee Rule of Evidence 408, which 

provides that evidence of conduct or statements during compromised settlement negotiations are 

not admissible to prove liability for a claim of validity of a civil claim.  Id.at 686.  The Court 

concluded, based on Rule 31 and 408 of the Tennessee Rules of Evidence that the agreement 

made under the facts of the case which was not signed, was not an enforceable contract. 

  B. Advisory Opinions 

 Not only does case law address the issue of confidentiality, but so have various opinions 

from the Alternative Dispute Resolution Commission.   

i. In Re: James R. Finney, Respondent   

 In 2006, a decision was issued regarding a grievance filed in January of that year.  The 

matter started as a grievance filed before the Grievance Committee which was composed of three 

members of the Alternative Dispute Resolution Commission as described in Rule 31, Section 11.  

The Committee provided a decision on the grievance, and an appeal was filed, also pursuant to 

Rule 31, Section 11(e).  Upon agreement of the parties of waiver of the right to a de novo hearing 

before the Commission members that were not part of the Grievance Committee, an appeal 

followed.  The issue concerned a letter sent by the mediator to the Judge before whom the 

mediated matter was pending.   
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 The letter included the following language: 

I experienced some problems in this mediation which I feel 
the court should be aware of . . . it is my opinion that the . . 
. cooperated and acted in good faith.  Their settlement offer 
in light of the evidence presented to me was reasonable.  
Lastly, I found that the . . . did not mediate in good faith. 

 

Additionally, the letter to the Court from the mediator stated “I told Mr. Graham that he came 

adamant and so he agreed.”  The Commission found that the letter to the Judge with the above 

language was a violation of Rule 31, Section 5(a) which sets forth what a final report from a 

mediator to the Court is to include.  The report is to include very simply three things (1) whether 

both parties appeared and participated in the mediation; (2) whether some or all issues were 

resolved; and (3) whether or not the Neutral request that his or her fee be taxed as court costs.  

Clearly, this mediator went beyond that with his letter to the Judge.  Additionally, the letter 

violated Rule 31, Section 10(d) previously cited above. 

 In this particular situation, the mediator expressed his thoughts and impressions to the 

Court, though that is not allowed under the confidentiality requirements.  Furthermore, whether 

or not the parties have mediated in good faith, and what was said during the mediation, again is 

not allowed, as that breaches the confidentiality requirements of the Rule.  Finally, the mediator 

had requested that the attorney for one of the parties draft the letter to the Court for the mediator 

to sign.  Section 6 requires a neutral to be impartial.  However, having the attorney for one party 

draft the letter to the Court certainly could suggest bias on the part of the mediator. 
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ii. Mediator as expert 

 Another ethics advisory opinion from the Alternative Dispute Resolution Commission 

addressed the question of whether or not Rule 31, Section 10(d) prohibits a mediator from 

testifying as an expert witness in a proceeding that seeks judicial interpretation and construction 

of a memorandum of understanding drafted by the mediator.  The question arose from a 

mediation conducted in 2000, at the conclusion of which, a memorandum of understanding was 

drafted.  Subsequently, the parties’ attorney prepared a Marital Dissolution Agreement based 

upon the memorandum of understanding, which contained a provision regarding life insurance 

for the husband.  The husband changed his beneficiary designation.  After husband died, wife 

filed an action for her share of the death benefits.  The wife’s attorney approached the neutral 

about testifying as an expert about standard interpretation of life insurance provisions, like the 

one in the MDA.  The Committee considered Rule 31, Section 10(d), as well as Appendix A, 

Section 7(a), both which address confidentiality.  The Committee also looked to Tennessee Code 

Annotated § 36-4-130 which provides certain circumstances in divorce actions in which 

communications in a mediation may be disclosed.   

 It should be note that Section 7(a) of Appendix A provides for confidentiality of the all 

the ADR proceedings except when required by law to disclose same.  There are five 

circumstances in which information may be disclosed, at least with regard to mediations in 

divorce actions.  T.C.A. § 36-4-130(b) provides 

(b)  Communications made during a mediation may be 
disclosed only: 

(1)   When all parties to the mediation agree, in 
writing, to waive the confidentiality of the 
written information; 
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(2)   In a subsequent action between the mediator 
and a party to the mediation for damages 
arising out of the mediation; 

(3)   When statements, memoranda, materials and 
other tangible evidence are otherwise 
subject to discovery and were not prepared 
specifically for use in and actually used in 
the mediation; 

(4)   When the parties to the mediation are 
engaged in litigation with a third party and 
the court determines that fairness to the third 
party requires that the fact or substance of an 
agreement resulting from mediation be 
disclosed; or 

(5)   When the disclosure reveals abuse or neglect 
of a child by one (1) of the parties. 

(c)  The mediator shall not be compelled to testify in any 
proceeding, unless all parties to the mediation and the 
mediator agree in writing. 

 However, note also that in Part (c), a mediator cannot be compelled to testify in any 

proceeding unless the parties to the mediation and the mediator agree to same in writing.  The 

Committee, in analyzing Rule 31, noted that ADR proceedings are confidential, unless the 

parties agree to waive the confidentiality, though noted there are some limits as may be required 

by law.  The Committee further looked at the limited exceptions provided in T.C.A. § 36-4-130 

and concluded that none of the exceptions listed would appear to allow the Neutral to act as an 

expert witness.  The Committee noted that the individual functioned as a Rule 31 mediator first, 

with all of the obligations and duties attached to that role.  The duty to preserve the 

confidentiality of all of the information obtained as part of the ADR proceeding continued 

indefinitely.  The Committee concluded that the two roles, i.e. that of the Neutral and expert 
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witness were inconsistent, and concluded that Rule 31 did not permit the Neutral to serve as an 

expert witness in a case mediated by the Neutral. 

iii. Testimony regarding attorney conduct 

 In another advisory opinion, the issue arose of whether or not the confidentiality 

provisions of Rule 31 prohibit a mediator from testifying on behalf of an attorney against whom 

a party filed a complaint for alleged unethical behavior.  Again, the Committee considered Rule 

31, Section 10(d) as well as Appendix A, Section 7(a).  It was argued on behalf of the attorney 

accused of the unethical conduct that because the parties and a current attorney had placed the 

mediation events under the scrutiny of the Board of Professional Responsibility, the accused 

attorney had the right to defend himself by calling witnesses on his own behalf, which would 

include the mediator.  Counsel argued to deny the opportunity to call the mediator as a witness 

would deny the attorney’s fundamental right to call witnesses on his own behalf.  In other words, 

counsel for the accused attorney suggested that because the parties had placed the events of 

mediation under scrutiny they had waived their right to mediation confidentiality.  The Court 

considered the McMahan case discussed earlier.  The advisory opinion concluded that under the 

facts of the matter, the mediator could testify about the conduct of the attorney, so long as the 

testimony avoided any confidential statements or affirmative conduct by the parties.  The 

Committee stated by way of example, the mediator would be able to testify whether the attorney 

left the mediation room, and ate in his office.  The Committee noted “[w]hile this result requires 

careful calibration by the mediator, it does appear to balance the competing interests of 

confidentiality and attorney A’s right to defend his professional conduct.”   

iv. Advisory Opinion No. 2010-0002 
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 In advisory opinion number 2010-0002, the Committee was asked to address whether or 

not a mediator could provide a statement to law enforcement regarding an assault which took 

place during a mediation against someone other than the mediator, along with whether or not a 

mediator could pursue a remedy as the victim of an assault during a mediation without 

jeopardizing confidentiality.  The Committee opined that a mediator could provide a statement to 

law enforcement, and testify if called to be a witness, relying upon Section 10(d) of Rule 31, 

stating the mediator would not be “divulging information regarding the underlying dispute, but 

only collateral issues.”  The Committee reached the same conclusion with regard to the question 

of the mediator being the victim of assault.  Again, finding that so long as the mediator only 

revealed collateral issues, and not confidential information, it would not be a violation of the 

confidentiality requirements.  However, in both cases, it should be noted that the mediator must 

moderate his or her testimony to prevent matters about the case being mediated from being 

disclosed, and focus rather on the collateral matter of the assault. 

  V. More Recent Advisory Decisions 

 Finally, consider a couple of advisory opinions that have been issued in 2017.   

A. Advisory Opinion 2017-0001 

Parties and counsel participated in a post-divorce Rule 31 mediation, with a Rule 31 

mediator, and came to an agreement regarding a parenting issue.  The agreement was 

typewritten, and signed by both parties at the mediation.  Later the same day, one party left a 

voice message for the mediator that the party was unhappy with the agreement, and wanted to 

withdraw from same.  The party also notified counsel of party’s unhappiness with the settlement 

and that the party did not wish to go forward with the settlement agreement.  The inquiry that 

arose was whether or not the mediator should file the required Mediator’s Report pursuant to 
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Rule 31, Section 5(a), stating that the matter “did settle” at the mediation, in spite of the 

notification by the party of the desire to withdraw from the agreement.  The Committee 

concluded the mediator should file the report, and state that the matter did completely settle at 

mediation, as the rule requires the final report shall only state that the parties appeared and 

participated in the mediation, whether the case completely or partially settled, and whether the 

Neutral requests mediation costs be taxed as court costs.  The Committee noted that if a party 

repudiated the agreement to a settlement after a mediation, it would be up to the party or the 

party’s representative, to present that information to the Court.   

The second inquiry made was whether or not Rule 31, Section 5(a) prohibited the 

mediator from filing the mediator’s report with the Court, stating “[p]arties executed a 

Settlement Agreement at the Mediation session” despite the fact that one party notified it no 

longer agreed with the settlement agreement.  The Committee again concluded that Rule 31 does 

not prohibit the mediator from filing a Mediator’s Report based on the facts of the situation, but 

rather in fact mandated the mediator file the report in its entirety with the Court. 

B. Advisory Opinion 2017-0002 

Finally, in advisory opinion number 2017-0002, the question was raised as whether 

drafting a MDA or other legal document for presentation to Court by a Neutral in a mediation 

setting amounts to “participation as an attorney” or is it part of an appropriate memorialization of 

a settlement agreement under Rule 31.  The Committee concluded a Rule 31 Listed Mediator 

could assist the parties in memorializing the terms of the agreement by preparing a Memorandum 

of Understanding.  However, a Rule 31 mediator should not prepare an MDA or other legal 

documents to present to Court.  Such preparation would be up to the attorneys for the parties, or 
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the parties themselves, if they do not have counsel.  The Committee looked to Rule 31, Section 

10(c), quoting above.   

The Committee also looked to Rule 31, Appendix A, Section 10(a)(1) addressing the 

conclusion of a dispute resolution proceeding which states “[t]he Neutral shall request that the 

terms of any settlement agreement reached be memorialized appropriately, and shall discuss with 

the participants the process for formalization and implementation of the agreement.”  Finally, the 

Committee looked at Rule 31, Section 10(e) which states “[t]he Neutral may assist the parties in 

memorializing the terms of the parties' settlement at the end of the mediation.”  A memorandum 

of understanding can show the parties have agreed to certain terms, and that they expect those 

items to be made part of a divorce decree.  Following the mediation, the parties can take the 

MOU to a lawyer and have an MDA drafted by the lawyer, along with any additional language 

prepared by the lawyer.  If the parties do not have counsel, or choose to fill out a Parenting Plan 

on their own, and submit it to the Court for approval, the mediator may discuss with the parties 

which categories their MOU agreements pertain to within the body of the Parenting Plan.  The 

parties may review a copy of a Parenting Plan with the mediator to make sure it covers the 

results of the mediation.  If both parties agree on all terms, then they must reduce the Parenting 

Plan to a formal Order and that Order must be submitted to the Court for approval.  “A Rule 31 

Mediator should not prepare legal documents, such as a Parenting Plan, that can be filed with the 

court for the parties for a mediation” conducted by the Neutral.  The Committee noted  

[a]s a public policy, it is important that the parties 
understand that the Mediator is not the advocate for either 
party nor is the mediator the advocate for both parties.  The 
obligation is on the Rule 31 Neutral to ‘refrain from 
participation as attorney’ per Rule 31, § 10(c) and ensure 
this prevailing public policy is explained to the parties. 
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VI. Conclusion 

Mediation is a common practice.  However, it is important to remember the basics.  As 

discussed above, it is vital that a Neutral remain impartial, which includes disclosing any 

conflicts, and maintain confidentiality so that all parties will feel free to participate and 

accomplish the ultimate goal of Rule 31, to resolve disputes.   
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