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� The CFPB is a government agency established under the
provisions of the Dodd-Frank Wall Street Reform and
Consumer Protection Act after the 2008 financial crisis

� The CFPB was created to protect consumers from unfair,
deceptive, or abusive practices and take action against
companies that break the law

� The CFPB’s creation provides a single point of
accountability for enforcing federal consumer financial
laws and protecting consumers in the financial
marketplace

� Prior to the CFPB’s creation, that responsibility was divided
among several agencies (e.g., FTC = FCRA; HUD = RESPA)

Consumer Financial Protection 
Bureau (CFPB)
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� The CFPB also:
� conducts financial education programs
� Collects, researches, monitors, and publishes

information that is relevant to the functioning of
markets for consumer financial products and services to
identify risks to consumers, and to the proper
functioning of those markets
� Bulletins, white papers, research and examination

materials
� “may prescribe rules and issue orders and guidance as

may be necessary or appropriate to enable the Bureau to
administer and carry out the purposes and objectives of
the federal consumer financial laws, and to prevent
evasions thereof”

Consumer Financial Protection 
Bureau (CFPB)

� On August 4, 2016, the Consumer Financial Protection
Bureau (CFPB) released final rules, originally proposed in
November 2014, amending nine major areas of the
Mortgage Servicing Rules
� Most of the rules are effective 12-months after

publication in the Federal Register (October 19, 2017)
� The provisions relating to successors in interest and

periodic statements for borrowers in bankruptcy will
take effect 18-months after publication in the Federal
Register (April 19, 2018)

CFPB Amendments to Final 
Mortgage Servicing Rule

PERIODIC STATEMENTS: 
Current Rule

� Unless required by a local bankruptcy rule, servicers are
exempt from the requirement to provide a periodic
statement for a mortgage loan while the consumer is a
debtor in bankruptcy

� However, 11 USC Sec. 524(j) allows a creditor to “seek or
obtain periodic payments associated with a valid security
interest in lieu of pursuit of in rem relief to enforce the
lien”

� As a result, many creditors now choose to send statements
to debtors in bankruptcy or who have been discharged, but
there is no “safe harbor” for the format of the statements
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PERIODIC STATEMENTS: 
New Rule

� On August 4, 2016 the CFPB issued a final rule amending
parts of Reg X and Reg Z of RESPA. Among other things,
the rule contains provisions requiring periodic statements
in bankruptcy (referred to as “modified periodic
statements”), subject to certain exemptions

� The new rule becomes effective 18 months after the rule is
published in the Federal Register (April 19, 2018)

� The rule contains “safe harbor” forms

PERIODIC STATEMENTS: 
New Rule – Exemptions from coverage

� The final rule applies exemptions at the loan level
� When the criteria for an exemption applies to one

borrower on the loan, the servicer is exempt from having
to provide a modified periodic statement with respect to
any borrower on the loan

� Opt in/Opt Out may be in writing or done verbally
provided it is documented
� An agent can also submit the request

PERIODIC STATEMENTS: 
New Rule – Exemptions from coverage

� Fixed rate mortgages if substantially similar information
provided on coupon book
� But if the borrower is more than 45 days delinquent, the

servicer must provide delinquency information separately in
writing, including an account history for the delinquency
period

� Mortgage loans that are services by small servicers
(servicers that service 5,000 or fewer mortgage loans of
which servicer or affiliate is creditor or assignee) and state
housing finance agencies

� Reverse mortgage and timeshare plans
� Open-end home loans such as HELOCs
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PERIODIC STATEMENTS: 
New Rule – When can you stop sending 
statements?

� Two part test
� A: Any consumer on the loan must be a debtor or must have

been discharged in bankruptcy; AND
� B: One of the following additional conditions must apply:

� 1) The consumer requests in writing that the servicer cease providing
statements; or

� 2) The Filed Plan provides for Surrender, Avoidance, or otherwise
does not provide for the payment of arrearage or maintenance of
payments; or

� 3) The Court enters an order Avoiding lien, lifting the stay, or
requiring the servicer to cease providing the statements; or

� 4) The consumer files a statement of intention to surrender (11 USC
521(a)) and has not made any partial or periodic payments after filing
the case

PERIODIC STATEMENTS: 
New Rule – Exemptions from coverage

These exemptions no longer apply if:
�The debtor reaffirms the debt; unless there

is an order terminating statements
�The borrower on the loan requests in

writing that statements resume

PERIODIC STATEMENTS: 
New Rule – Content of the Statements

The Modified Periodic Statement may allow:
� Informational Disclosures
� Terminology that is commonly understood or used in the

sample
� Terminology specific to the circumstances of the case
� Regional differences in terminology
� A statement identifying the consumer’s status as a

debtor in bankruptcy or the discharged status of the
mortgage loan

� A statement that the periodic statement is for
informational purposes only
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PERIODIC STATEMENTS: 
New Rule – Content of the Statements

The Modified Periodic Statement may allow:
� The Amount Due Section does not need to include the amount of

any late payment fee and the date on which that fee will be
imposed if the payment has not been received

� The Delinquency Information Section does not need to include the
date on which the consumer became delinquent

� A notification of possible risks, such as foreclosure, and expenses, that
may be incurred if the delinquency is not cured

� A notice of whether the servicer has made the first notice or filing
required by applicable law for any judicial or non-judicial foreclosure
process

� On unmodified statements, the “Amount Due” in the Amount Due
Section must be shown more prominently than other disclosures on
the page. This “more prominently” requirement does not apply, but the
servicer is still required to disclose the “Amount Due”

PERIODIC STATEMENTS: 
New Rule – Content of the Statements

Modified Periodic Statement in Chapter 12 & 13:
� The first modified statement should include activity since the last

statement – since the last payment due
� Pre and post petition should be clearly defined and include both
� Servicers are not required to alter how they disclose their method of

applying payments for purposes of providing a periodic statement to a
consumer in bankruptcy

� Not all information must appear on the first page and some information
may be omitted

� A servicer may choose to include additional information on a periodic
statement, including bankruptcy-specific information, such as
descriptions of agreed orders or additional details about post-petition
payments

� MAY Omit: account history, loss mitigation, total payments due, and
homeownership

PERIODIC STATEMENTS: 
New Rule – Content of the Statements

Modified Periodic Statement in Chapter 12 & 13:

Amount Due Must Include:
� The monthly payment amount, with a breakdown showing how

much, if any, will be applied to principal, interest, and escrow
� The total sum of any fees or charges imposed since the last

statement
� Any payment amount past due; however, information on agreed

orders is discretionary and servicers may opt to list post petition
fees, costs and charges after compliance with Rule 3002.1



6

PERIODIC STATEMENTS: 
New Rule – Content of the Statements

Modified Periodic Statement in Chapter 12 & 13:

The Transaction Activity Must Include
� All payments the servicer has received since the last statement

� All post- petition and pre-petition payments
� All payments of post-petition fees and charges
� All post- petition fees and charges the servicer has imposed since

the last statement

*The brief description of the activity need not identify the source
of any payments

PERIODIC STATEMENTS: 
New Rule – Content of the Statements

Modified Periodic Statement in Chapter 12 & 13:

Pre-petition Arrearage Breakdown:
� If applicable, the total of all pre-petition payments received since the

last statement
� The total of all pre-petition payments received since the beginning of

the consumer’s bankruptcy case
� The current balance of the consumer’s pre-petition arrearage
� The pre- petition arrearage disclosures must be grouped in close

proximity to each other and located on the first page of the statement
or, alternatively, on a separate page enclosed with the periodic
statement or in a separate letter

� The CFPB believes that the pre-petition arrearage disclosure does not
need to include a breakdown of principal, interest, and escrow

PERIODIC STATEMENTS: 
New Rule – Content of the Statements

Disclosures to Consumers in Chapter 12 & 13:

When applicable use the following 
disclosures:
� Section 1026.41(f)(3)(vi)(A) requires a statement that the amount due includes

only post-petition payments and does not include other payments that may be
due under the terms of the consumer’s bankruptcy plan

� Section 1026.41(f)(3)(vi)(B) provides that, if the consumer’s bankruptcy plan
requires the consumer to make the post-petition mortgage payments directly
to a bankruptcy trustee, the periodic statement must include a statement that
the consumer should send the payment to the trustee and not to the servicer
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PERIODIC STATEMENTS: 
New Rule – Miscellaneous Provisions

� Multiple Obligors
� In connection with a mortgage loan with more than one primary

obligor, the servicer may provide the modified statement to any or
all of the primary obligors, even if a primary obligor to whom the
servicer provides the modified statement is not a debtor in
bankruptcy

� Coupon book
� Include disclosures set in the rule, on same page or separate page
� Similar disclosures to modified periodic statements

� Exclusive Address:
� Servicer can establish for opt in/opt out provided that the servicer

notifies the consumer of the address in a manner that is reasonably
designed to inform the consumer of the address and uses the same
address both for opt-ins and opt-outs

PERIODIC STATEMENTS: 
New Rule – Billing Transaction Timeline

� A servicer is not required to transition to a modified or
unmodified periodic statements if the payment due date for that
billing cycle is no more than fourteen (14) days after the date on
which the trigger event occurs

� Single billing cycle exemption: When a servicer transitions
from a modified or unmodified statement the servicer must
provide the next modified or unmodified period statement by
delivering the statement within a reasonably prompt time
after the first due date after the triggering event that is more
than fourteen (14) days after the date on which the applicable
event occurs

� Reasonably Prompt: delivering, emailing, or placing the
periodic statement in the mail within four days after the
payment due date or the end of the courtesy period generally
would be considered reasonably prompt

Understanding	the	CFPB’s	
New	Successor	in	Interest	
Requirements

Copyright © 2018.  Wilson & Associates, PLLC.  
All rights reserved. Prepared by Courtney M. 
Miller, esq. 21
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CFPB	Recently	Expanded	Protections
for	Successors	in	Interest

The CFPB recently expanded the scope of who is 
considered a successor in interest for purposes of 
mortgage servicing rules, and also provided confirmed 
successors in interest with the same servicing 
protections under the rules as the original borrower.  

22

Consider	this	Fact	Scenario:
� Jane Doe’s mother owns a home and has a mortgage being 

serviced by ABC Mortgage. 
� Jane’s mother passes away unexpectedly.  Her mother was 

unmarried.  She left Jane and Jane’s brother John as her only 
surviving children.

� Jane is trying to sort through her mother’s affairs and is anxious 
to obtain the status of her mother’s loan, and a payoff quote. She 
lives out of state and hasn’t yet had a chance to forward her 
mother’s mail or sort through it.

� Jane calls ABC Mortgage, advises of her mother’s death, and asks 
for the status of the loan and a quote. 

� ABC Mortgage refuses to speak with Jane or provide her with any 
of the requested information.  Nobody at ABC Mortgage can 
confidently inform Jane what steps she should take to be able to 
obtain this information.  

23

When a borrower dies or transfers his/her interest in 
a mortgaged property to someone else, it is often 
difficult for the successor to establish their 
ownership of the property  with the mortgage 
company and obtain information needed to protect 
their interest in the property.  As a result, the 
Consumer Financial Protection Bureau (CFPB) 
enacted amendments in 2016 to address this issue.  

24
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The	Rule
Effective 4/19/2018, the CFPB’s new rules concerning 
successors in interest become effective.  The 2016 
amendments define successors in interest, provide a basic 
structure for effective communication between successors 
and mortgage servicers, and extend to confirmed successors 
in interest the same rights that borrowers and consumers 
have under Regulation X and Z mortgage servicing rules.  

25

The	Rule
Mortgage servicers must establish policies and 
procedures designed to ensure they can:
• promptly facilitate communication with potential 

successors upon notice of a borrower’s death or 
property transfer

• promptly provide a potential successor with a 
description of the documents the servicer 
reasonably requires for confirmation

• promptly notify a potential successor of the 
servicer’s confirmation decision. 

26

The	Rule
• Confirmed successors are NOT liable for repayment of the 

debt, unless and until they formally assume the loan 
obligation with the mortgage servicer.
• Just because an individual is a confirmed successor, it 

doesn’t mean he/she is personally liable for the debt.

• Confirmed Successors ARE entitled to receive 
communications about the loan that discuss repayment  

27
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The	Rule
Confirmed successors are considered consumers for 
purposes of:
• Prompt payment processing
• Periodic statements
• Mortgage transfer disclosures
• Interest rate adjustment notices
• Escrow cancellation notices
• Error and information requests
• Early intervention and continuity of contact
• Loss mitigation
• Escrow and force-placed insurance provisions
• Mortgage servicing transfers.  

28

Successors	in	Interest	Defined
A successor in interest is generally defined as someone who has 
acquired an ownership interest in a property as a result of a transfer

• On the death of a joint tenant or tenant by the entirety,
• On the death of a relative,
• When the spouse or children of the borrower become an owner,
• Resulting from a divorce or legal separation, or
• Through an inter-vivos trust in which the borrower is and 

remains a beneficiary and retains occupancy rights.  

� *A person does not have to assume or otherwise be liable for the loan in 
order to be confirmed as a successor.

29

Confirming	a	Successor	in	Interest
The following documentation can be used by the mortgage 
servicer to confirm a successor in interest:

• Transfer by Devise:  Death certificate of deceased co-
tenant and deed if the grantees are married persons and 
the deed contains language of “husband and wife” or 
“married;” or deed contains language with “right of 
survivorship.”  If said language not present, then any of the 
following are required:  affidavit of small estate, probate 
order, affidavit of heirship from two disinterested parties.  

• Transfer to a Relative upon Death:  Affidavit of small 
estate, probate order, affidavit of heirship from two 
disinterested parties, or last will and testament

30
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Confirming	a	Successor	in	Interest
The following documentation can be used by the mortgage servicer 
to confirm a successor in interest:
• Transfer where a spouse or children of borrower become 

owner(s): Affidavit of small estate, probate order or 
executor/administrator’s deed, last will and testament, or 
affidavit of heirship from two disinterested parties and a 
marriage license (spouse) or birth certificate Child)

• Transfer from Divorce Decree or Legal Separation: Deed, 
decree from divorce case (In Tennessee, the court decree itself 
can transfer interest without a separate deed. In Arkansas, the 
divorce decree cannot effectuate a transfer – a deed is required).

• Transfer into an Inter Vivos Trust:  Trust agreement, 
memorandum of trust agreement, or copy of recorded deed into 
inter vivos trust.    

31

� A homeowner's lay opinion of the value of his or her 
home has long been considered admissible evidence 
in assessing property value

� However, in order for the debtor’s testimony to be 
helpful to the court, the debtor must do more than 
merely recite the tax value

� In this case the debtor used her independent knowledge 
of sales and events affecting home values in her 
neighborhood and referenced the assessed county tax 
value as being in accord with her own independent 
opinion of the value of her home.

In re Ward, 2017 WL 3084381 (Bankr. E.D.N.C.)

Hot Topics and Issues for Mortgages 
in Bankruptcy

� This case involved the debtor’s request to reconsider 
an order granting relief from the automatic stay, or 
in the alternative, to reinstate the stay until final 
resolution of the lift stay motion

� The court stated that a request to reimpose the 
automatic stay constituted a plea for injunctive relief 
under Section 105(a) which necessitated an adversary 
proceeding under Federal Rule of Bankruptcy Procedure 
7001

� See Rule 7001(7)

In re Price, 577 B.R. 643 (Bankr. E.D.N.C. 2017)

Hot Topics and Issues for Mortgages 
in Bankruptcy
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� Interest to which oversecured creditor was entitled from 
time of commencement of debtor's Chapter 13 case until 
the date plan was confirmed had to be calculated at the 
contract rate

� Postconfirmation interest to which oversecured creditor 
was entitled to ensure that present value of payments 
that it received under debtor's proposed Chapter 13 plan 
was at least equal to amount of its allowed secured claim 
had to be calculated using the Till prime plus approach

In re Stringer, 508 B.R. 668 (Bankr. N.D. Miss.)

Hot Topics and Issues for Mortgages 
in Bankruptcy

� Bankruptcy courts have jurisdiction and authority to grant 
relief from stay as to certain property, even if the property at 
issue is no longer part of bankruptcy estate, such as after 
dismissal and closing of case

� Deed of trust borrowers, having relied on their agent's 
allegedly unauthorized act, in purportedly forging their 
signature on deed transferring a 5% interest in their property 
to unrelated Chapter 13 debtor, in order to assert that 
property was protected by automatic stay that arose in this 
unrelated debtor's bankruptcy case, were estopped from 
asserting that unauthorized nature of agent's acts, and 
Chapter 13 debtor's disclaimer of any interest in property, 
meant that bankruptcy court did not have in rem jurisdiction 
over property and thus lacked jurisdiction to grant in relief 
stay relief as to the property

In re Vazquez, 508 B.R. 526 (Bankr. C.D. Cal. 2017)

Hot Topics and Issues for Mortgages 
in Bankruptcy

� Mere fact that Chapter 13 debtor to whom 5% interest in 
deed of trust property was transferred may have been 
ignorant of transfer, which was allegedly effected by debt 
relief agent for deed of trust borrowers by means of a forged 
and backdated deed, did not mean that filing of bankruptcy 
petition was not “part of a scheme to delay, hinder, or 
defraud creditors,” as statutorily required for grant of in rem 
relief from automatic stay;

� Congress' use of the word “was,” in specifying that in rem 
stay relief was warranted only if debtor's bankruptcy filing 
“was part of a scheme to delay, hinder, or defraud creditors,” 
was not intended as temporal limitation to exclude 
fraudulent schemes that were implemented only 
postpetition

In re Vazquez, continued

Hot Topics and Issues for Mortgages 
in Bankruptcy
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� A proof of claim executed and filed in accordance with 
Rule 3001 constitutes prima facie of the validity and 
amount of the claim. Fed. R. Bankr. P. § 3001(f). 

� Failure to attach supporting documents to a proof of 
claim violates Bankruptcy Rule 3001(c).

� Debtors requested an award of attorney's fees under 
Bankruptcy Rule 3001(c)(2)(D)(ii).

� This rule has two requirements: first, the fees incurred 
by Debtor were “caused” by the creditor's failure to 
provide information; and second, fees and expenses to 
be awarded must be reasonable.

In re Vega, 2017 WL 2954762 (Bankr. S.D. Texas)

Hot Topics and Issues for Mortgages 
in Bankruptcy

FRBP	3002.1	Issues
� Effective on December 1, 2011, the rule was added to aid in 

implementation of § 1322(b)(5) of the Code, which permits a 
debtor to cure and maintain a default and maintain payments on 
a home mortgage over the course of a debtor’s chapter 13 plan.

� Also provides mortgage creditors with means to notify debtors of 
post-petition loan activity without fear of violating the 
automatic stay.

� Applies only in chapter 13 cases to claims secured by a security 
interest in the debtor’s principal residence. 

� Requires mortgage servicer to file timely notices of payment 
changes (FRBP 3002.1(b)), notices of post-petition fees, expenses 
and charges (FRBP 3002.1(c)) and to respond to notices of final 
cure filed by trustees or debtors (FRBP 3002.1(g)).

Copyright © 2018.  Wilson & Associates, PLLC.  All rights reserved
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� As of December 1, 2016, the rule was changed to provide that the 
notice requirements cease to apply when an order terminating or 
annulling the stay is entered with respect to the residence that 
secures the claim “unless the court orders otherwise.”

� Change reverses bankruptcy opinions that provided that 
mortgage creditors were required to continue to file notices after 
obtaining relief from the stay.  See, e.g., In re Holman, 2013
Bankr. Lexis 981(Bankr. E.D. Ky 2013).

� The exception is provided in case a debtor may have a reason to 
continue receiving mortgage information after stay relief, such as 
when the debtor intends to seek a mortgage modification after 
stay relief.

39
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� As of December 1, 2016, FRBP 3002.1 applies to cases in 
which the plan provides for either the trustee or the debtor 
to make mortgage payments.

� Prior version of the rule provided that the FRBP 3002.1 
applied to claims “provided for” under § 1322(b)(5) in the 
debtor’s plan.

� Resolves split in authority  as to whether rule applies in 
non-conduit cases.  See, e.g., In re Merino, 2012 Bankr. Lexis 
3331(Bankr. M.D. Fla. 2012)(“provided for” under the plan 
does not apply to claims being paid outside the plan); In re 
Tollios, 491 B.R. 886 (Bankr. N.D. Ill. 2013)(“provided for” 
under the plan includes direct payments to creditors).

40

Sanctions	Under	3002.1
FRBP 3002.1(i) provides:

(i) Failure to notify. If the holder of a claim fails to provide any 
information as required by subdivision (b), (c), or (g) of this rule, the 
court may, after notice and hearing, take either or both of the following 
actions:

(1) preclude the holder from presenting the omitted information,         
in any form, as evidence in any contested matter or adversary proceeding 
in the case, unless the court determines that the failure was substantially 
justified or is harmless; or

(2) award other appropriate relief, including reasonable expenses and 
attorney’s fees caused by the failure.

41

In	re	Gravel,	556	B.R.	561	(Bankr.	D.	Vt.	2016).
� On September 12, 2016, the bankruptcy court for the District of Vermont imposed 

sanctions totaling $375,000.00 against a mortgage creditor under FRBP 3002.1(i), the 
court’s inherent authority to punish and/or deter conduct and § 105 of the 
bankruptcy code.

� The chapter 13 trustee had requested sanctions against the servicer via motions for 
contempt for failing to file notices of post-petition fees, expenses and charges 
pursuant to FRBP 3002.1(c).

� The court computed sanctions for failure to comply with FRBP 3002.1 by imposing a 
$1,000.00 a month fine for each month mortgage creditor included an unnoticed fee 
in each of the 3 cases going back to the month of the issuance of the first sanction 
order against the creditor up to the last mortgage statement that included the 
charges, a total of 25 months.

� The $300,000.00 sanction for violation of the court’s orders was meant to punish 
mortgage creditor for its actions in the two cases and to deter it from violating court 
order in the future.   The court issued the sanction under its inherent powers and §
105 of the bankruptcy code.

� The court ordered the mortgage creditor to pay the sanctions to a non-profit legal 
services entity since neither the debtors or the trustee suffered any harm from it’s 
actions.

42
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PHH	Mortgage	Corporation	v.	Sensenich,	2017	U.S.	Dist.	
LEXUS	207801	(D.	VT	2017)
� On appeal, the U.S. District Court for the District of Vermont reversed the 

bankruptcy court.  
� The district court found that FRBP 3002.1 did not authorize punitive damages against 

a servicer for failure to notify parties of post-petition fees, expenses and charges.  The 
sanction provision under FRBP 3002.1(i) is limited to preclusion of presenting 
evidence of the omitted information in a later proceeding, reasonable attorney fees 
for the party.

� “Other appropriate relief” in FRBP 3002.1(i)(2) does not include imposition of 
punitive damages.  

� The district court also found that 11 U.S.C. § 105 and the bankruptcy court’s “inherent 
authority” did not authorize the bankruptcy court to impose punitive damages 
against the servicer for failure to abide by its orders deeming the loans current. 
� Split of authority over whether bankruptcy courts are authorized to impose “serious” punitive 

damages. 
� No explicit grant of authority in § 105 to award such damages.
� Procedural due process concerns.
� Article I bankruptcy judges not afforded tenure or compensations protections of Article III 

judges, unconstitutionally impermissible for bankruptcy courts to exercise criminal contempt 
powers.

� A timely notice of appeal to the district court’s decision was filed and it is now 
pending in the Second Circuit Court of Appeals.

43

Tennessee	Notice	of	Final	Cure	Processes
� A complaint of mortgage servicers regarding FRBP 

3002.1(f)(g) and (h) is that chapter 13 trustee practice 
from district to district and even within district is 
inconsistent and difficult to manage.

� These are the parts of FRBP 3002.1 regarding Notice of 
Final Cure, Response to Notice of Final Cure and 
Determination of Final Cure and Payment.

� Tennessee has 6 standing chapter 13 trustees covering 
9 divisions in its 3 districts.

� Each trustee has his or her own process regarding 
mortgages at the end of chapter 13 cases.

44

Middle	District	of	Tennessee
� Trustee only files Notice of Final Cure/Motions for a Determination if the trustee is 

disbursing agent.
� Two Step Process:

1. Once pre-petition arrears is cured, trustee will file a “Notice of Final Cure” stating 
that (a) the pre-petition arrears has been cured and (b) will state the current due 
date of the ongoing post-petition payment that is still being paid. If creditor files 
an “agree” response, then no further action is taken.  If a “disagree” response is 
filed, then the clerk of court will set the matter for a hearing.  If no response is 
filed by the creditor, the trustee may seek to exclude any information not provided 
at this step of the process in step 2.

2. At the end of the case, prior to discharge, trustee will file a Motion to Deem 
Current and Notice of Final cure under 11 U.S.C. §1322(b)(5). This motion seeks an 
order deeming the loan current governed by FRBP 9013 and LBR 9013-1. If no 
response is filed after the notice period, an order granting the motion will be 
entered. If a response is filed, then the court will hold a hearing on the trustee’s 
motion on the scheduled hearing date identified in the motion. The trustee will 
continue making the ongoing mortgage payments subsequent to the filing of this 
Motion until bankruptcy case is discharged.

45
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Western	District	of	Tennessee
� Trustee will file Notice of Final Cure only if the trustee is the 

disbursing agent.
� NOFC will be filed by the trustee shortly after final payment to 

creditors is made and after entry of discharge.
� Trustee continues to make post-petition ongoing payment 

during pendency of the NOFC and any motion for a 
determination.

� Trustee takes no additional actions after NOFC is filed.  If an 
“agree” response is filed, usually no other actions occur.  

� If “disagree” response is filed, its up to debtor to file a motion for 
a determination to address any alleged delinquency.

� Not unusual that no order regarding the status of mortgages is 
entered in Western District.

46

Eastern	District,	Northern	and	
Northeast	Divisions
� Trustee files notice of final cure/motion for a determination in 

all cases in which there is a mortgage treated by the plan, 
whether paid as a conduit or directly by the debtor.

� NOFC is filed shortly after completion of plan payments and 
entry of discharge.

� If trustee is disbursing agent, trustee will cease making the post-
petition ongoing mortgage payment to the creditor.

� If an “agree” response is filed by the creditor, the trustee will file 
a motion for a determination/deem current order, along with a 
proposed order granting the motion.  The order is entered ex 
parte pursuant to LBR 9013-1(g) .

� If a “disagree” response is filed, the trustee will file a motion for a 
determination/deem current order, along with a proposed order 
granting the motion and set the matter for hearing.

47

Eastern	District,	Southern	and	
Winchester	Divisions
� The trustee will only file a Notice of Final Cure if the trustee is the 

disbursing agent on the mortgage.
� The Notice of Final Cure will be filed shortly after completion of plan 

payments and entry of the discharge order.
� The trustee ceases making ongoing payments at discharge.
� Trustee usually takes no additional actions after filing the NOFC.
� If debtor file a motion for determination and may either set it for 

hearing or use the passive notice procedure provided by LBR 9013-1(h). 
� If the response to the trustee’s notice of final cure is an “agree” 

response, then no further action is needed by the creditor.
� If the response to the trustee’s notice of final cure is a “disagree” 

response, then a timely written response is required if the passive 
notice procedure is used. 

48
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Questions?
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