
OOPS, THEY FILED AGAIN… 

 

 Britney Bankrupt owns a small company, Spears and More, Inc. (“Spears”).  Spears 
operates a small family owned trucking company.  Spears owns approximately 50 tractor-trailers, 
however, only 5 are operational.  The other 45 tractor-trailers are in various states of disrepair 
but Spears uses them for parts to keep the other 5 tractor-trailers running.  Altogether, the Trucks 
are worth $500,000.  Spears owes approximately $1.5 million to its creditors, including 
approximately $1 million to Trucks R’ Us that is secured by all 50 of the tractor-trailers.            

 Trucks R’ Us files a motion for relief from the automatic stay, alleging that the non-
operational trucks are not necessary for reorganization.  Spears contests the motion, alleging that 
its pick a part yard of trucks is necessary to keep the other 5 trucks on the road.   

 Eventually, Spears and Trucks R’ Us reach agreement on a short-term adequate 
protection payment.  However, they never reach agreement on plan treatment for Trucks R’ Us, 
as Spears lacks the revenue to make the proposed plan payments.  So, Spears never files a 
Chapter 11 Disclosure Statement or Plan.  Spears also failed to pay the US Trustee fees and file 
monthly operating reports.  A year after the bankruptcy petition date, the US Trustee files a 
motion to dismiss the Chapter 11 case.  Although Spears can catch up the payments and reports, 
its bankruptcy case is dismissed anyway.    

 During the 60 day period after dismissal of its bankruptcy petition, Spears renegotiated a 
contract with its largest customer, generating an additional $2,000 a month in revenue to pay 
creditors.  However, Creditor was unwilling to negotiate a payment plan.  Spears decides to file a 
second Chapter 11 petition in order to cram-down a payment plan on Trucks R’ Us.  Needless to 
say, Trucks R’ Us is livid, and immediately files a motion to dismiss with a request that the 
Court bar Spears from ever filing bankruptcy again.   

 1. What issues are raised by Spears’ first Chapter 11 petition?   

 2. Are the non-operational trucks necessary for reorganization?   

 3.   What are the bases that resulted in the dismissal of the first Chapter 11 case?   

 4. Does the automatic stay apply to the second Chapter 11 case?   

 5. Are there grounds for dismissal of the second Chapter 11 case?   

 6. Can Trucks R’ Us obtain a bar to prevent a third bankruptcy filing by Spears?   

  



 

1. Small Business Debtor filing: 

A. Definition:  11 U.S.C. § 101(51D): 

The term “small business debtor”— 

(A) subject to subparagraph (B), means a person engaged in commercial or 
business activities (including any affiliate of such person that is also a debtor under this 
title and excluding a person whose primary activity is the business of owning or operating 
real property or activities incidental thereto) that has aggregate noncontingent liquidated 
secured and unsecured debts as of the date of the filing of the petition or the date of the 
order for relief in an amount not more than $2,000,000 (excluding debts owed to 1 or 
more affiliates or insiders) for a case in which the United States trustee has not appointed 
under section 1102(a)(1) a committee of unsecured creditors or where the court has 
determined that the committee of unsecured creditors is not sufficiently active and 
representative to provide effective oversight of the debtor; and 

(B)  does not include any member of a group of affiliated debtors that has 
aggregate noncontingent liquidated secured and unsecured debts in an amount greater 
than $2,000,000 (excluding debt owed to 1 or more affiliates or insiders). 

B. Designation in Petition:  Fed. R. Bankr. P. 1020(a).   

In a voluntary chapter 11 case, the debtor shall state in the petition whether the 
debtor is a small business debtor. In an involuntary chapter 11 case, the debtor 
shall file within 14 days after entry of the order for relief a statement as to 
whether the debtor is a small business debtor. Except as provided in subdivision 
(c), the status of the case as a small business case shall be in accordance with the 
debtor's statement under this subdivision, unless and until the court enters an 
order finding that the debtor's statement is incorrect. 

C. Deadline to object to designation:  Fed. R. Bankr. P. 1020(b).   

Except as provided in subdivision (c), the United States trustee or a party in 
interest may file an objection to the debtor's statement under subdivision (a) no 
later than 30 days after the conclusion of the meeting of creditors held under 
§341(a) of the Code, or within 30 days after any amendment to the statement, 
whichever is later. 

2. Automatic Stay – What is necessary?   

A. “Necessary” for Reorganization:  11 U.S.C. §362(d) 

 d) On request of a party in interest and after notice and a hearing, the court shall 
grant relief from the stay provided under subsection (a) of this section, such as by 
terminating, annulling, modifying, or conditioning such stay—  



 (1) for cause, including the lack of adequate protection of an interest in property 
of such party in interest; 

 (2) with respect to a stay of an act against property under subsection (a) of this 
section, if—  

  (A) the debtor does not have an equity in such property; and 

  (B) such property is not necessary to an effective reorganization; 

 B. Lack of Adequate Protection.   

3. Dismissal based on failure to file Plan and Disclosure Statement 

A. Time to file:  11 U.S.C. § 1121(e)(2). 

Small business debtor shall file the Disclosure Statement and Plan not later than 
300 days after the date of the order for relief.  Deadline may only be extended if:  
A) the debtor, after providing notice to parties in interest (including the United 
States trustee), demonstrates by a preponderance of the evidence that it is more 
likely than not that the court will confirm a plan within a reasonable period of 
time;  (B) a new deadline is imposed at the time the extension is granted; and (C) 
the order extending time is signed before the existing deadline has expired. 
 

B. Exclusivity Period:  11 U.S.C. § 1121(e)(1). 

180 day exclusivity period, may be extended 

C. Failure to file within 300 days is cause for dismissal.   

1. 11 U.S.C. § 1112(b)(4)(J)  (failure to file a plan or disclosure statement 
within the time fixed by the Court constitutes cause for dismissal). 

2. See In re Randi's, Inc., 474 B.R. 783, 786 (Bankr. S.D. Ga. 2012) (Once 
the 300-day time period ends and there is no plan filed by any party in 
interest, “cause” for dismissal exists);  

4. Automatic Stay for repeat filers:  11 U.S.C. § 362(c)(3).   

 The repeat filer provision only applies to individuals.  Thus, the automatic stay applies.   

  (3) if a single or joint case is filed by or against a debtor who is an individual  
   in a case under chapter 7, 11, or 13, and if a single or joint case of the  
   debtor was pending within the preceding 1-year period but was dismissed,  
   other than a case refiled under a chapter other than chapter 7 after   
   dismissal under section 707(b)… 

 



5. Dismissal as Bad faith filing 

A. In re Trident Assoc. Ltd. P’ship, 52 F.3d 127, 130 (6th Cir. 1995); see In re 
Laguna Assoc. Ltd. P’ship, 30 F.3d 734, 737 (6th Cir. 1994) (6th Circuit cases 
enumerating bad faith as cause for dismissal).   

B. In re Lee, 467 B.R. 906, 918 (B.A.P. 6th Cir. 2012) (finding Debtor’s serial filings 
as factor in finding cause for dismissal).      

6. Potential for bar on re-filing 

A. In re Jones, 289 B.R. 436 (Bankr. M.D. Ala. 2003) (the automatic stay provisions 
of 11 U.S.C. § 362 are not intended to be used as sword by rapacious).  

B. Lee, 467 B.R. at 919 (Bankruptcy Appellate Panel upheld a 180 day bar on re-
filing).  

 


