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Physician Employment: 

The Fundamentals
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• Medical Staff Bylaws
• Relevant Sources of Authority as to Medical Staffs

• TN Hospital Licensure
• CMS Hospital Conditions of Participation
• Joint Commission and Other Accrediting Bodies

• Credentialing, Appointment Process, Problems in Credentialing
• PPE and MEC’s Role in PPE
• Corrective Action
• Behavior That Undermines a Culture of Patient Safety
• Practitioner Wellness
• Physician Employment

• TN Corporate Practice of Medicine Restriction
• TN Non-Compete Statute
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Medical Staff Basics
3

• Medical Staff is a voluntary association of independent and employed 
physicians, and sometimes advanced practitioners (APNs, PAs). 

• Apply for membership through appointment process every two years.
• Apply to a particular membership category (Active, Consulting) and a 

particular department (Surgery, Cardiology) and request clinical 
privileges consistent with their education, background, training and 
experience in order to treat patients.

• Not a separate legal entity; Medical Staff makes recommendations to 
the Hospital.  The Hospital is responsible for compliance, licensure, etc.

• However, accrediting bodies consider the Medical Staff “self governing” 
and as having primary responsibility over patient care matters, subject 
to the authority of the Board.

Medical Staff Basics
4

� The Bylaws provide the foundation for the relationship between the 
hospital and the medical staff.

� The Medical Executive Committee (MEC) represents the medical staff, 
and is responsible for the Bylaws and their development and 
enforcement.

� Medical staffs and governing bodies often rely on the MEC to act 
expeditiously on urgent and other delegated matters - MEC is 
accountable to governing board for fulfilling those functions.

� MEC role is vital for communication between staff and governing body to 
provide feedback on quality and patient safety. 
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Medical Staff Bylaws
5

� Bylaws should provide structured processes that makes medical staff leadership 
functions easier and serve as a guide when there are questions about how to proceed.

� Through its bylaws, a Medical Staff addresses issues governed by state and federal law:
¡ Eligibility standards/credentialing
¡ Medical Staff responsibilities and duties 
¡ Process for nominating, electing and removing Officers
¡ Peer review and remedial actions
¡ Fair hearing/appeals process
¡ Admission and  discharge procedures
¡ Medical record documentation
¡ Corrective action/due process
¡ Behavior and harassment issues
¡ Process for amending

Relevant Sources of Authority: TN Licensure Regulations
6

� Tenn. Comp. R. & Regs. §1200-08-01-.01(50): 
� Medical Staff - An organized body composed of individuals appointed by the hospital governing 

board that operates under bylaws approved by the governing body and is responsible for the 
quality of medical care provided to patients by the hospital.  All members of the Medical Staff 
shall be licensed to practice in Tennessee, with the exception of interns and residents.

� Tenn. Comp. R. & Regs.§1200-08-01-.06(2)(d):
� Bylaws must:

¡ Be approved by the Board
¡ Include a statement of duties and privileges of each staff category
¡ Describe the organization of the Medical Staff
¡ Describe qualifications candidates must meet
¡ Include criteria and procedures for granting membership and clinical privileges
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Relevant Sources of Authority: Medicare COPs
7

� 42 CFR § 482.12: Governing Body must:
• Determine categories of eligible members to the Medical Staff and appoint after considering 

Medical Staff recommendations.
• Assure that there are Bylaws and must approve Bylaws and other rules and regulations.
• Ensure that Medical Staff is accountable to governing body for the quality of patient care 

provided. 
� 42 CFR § 482.22: Medical Staff must:
• Be composed of MDs or DOs and “may also be composed of other practitioners appointed by 

the governing body” in accordance with state law. 
• Examine credentials and make recommendations to governing body on appointment. 
• Have an executive committee, the majority of which must be MDs and DOs.
• Have Bylaws which are approved by the governing body, set forth the duties and privileges of 

each category of the Medical Staff, describe the organization of the Medical Staff, and describe 
qualifications for candidates. The Bylaws must include standard language for conducting a 
medical history and physical examination. 

Relevant Sources of Authority: Joint Commission
8

• There are a number of hospital accrediting bodies, including The Joint Commission, 
which accredits most hospitals in the United States.  Accrediting bodies establish 
comprehensive standards dealing with environment of care, HR, leadership, life safety, 
as well as medical staffs and a dispute resolution process.

• If the hospital is accredited by an agency approved by CMS, it is deemed to be in 
compliance with the Medicare Conditions of Participation.

• The Joint Commission Standards –
• The Medical Staff provides oversight of the quality of care, treatment, and 

services delivered by practitioners who are credentialed and privileged 
through the Medical Staff process.

• The organized Medical Staff is also responsible for the ongoing valuation of the 
competency of practitioners who are privileged, delineating the scope of 
privileges that will be granted to practitioners, and providing leadership and 
performance improvement activities within the organization.”
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Relevant Sources of Authority: Joint Commission Cont’d
9

• The Joint Commission Standards –
• Medical Staff must create and maintain a set of Bylaws that define its role 

within the context of the hospital setting and responsibilities in the oversight 
of care, treatment, and services.

• Medical Staff is also responsible for the ongoing valuation of the competency 
of practitioners who are privileged, delineating the scope of privileges that will 
be granted to practitioners, and providing leadership and performance 
improvement activities within the organization.

• Hospital’s governing body has the ultimate authority and responsibility for the 
oversight and delivery of health care rendered by licensed independent 
practitioners, and other practitioners credentialed and privileged through the 
Medical Staff process or any equivalent process.

Credentialing
10

� The medical staff must be accountable to the hospital’s 
governing body for the quality of medical care provided to the 
patients. The medical staff demonstrates its accountability 
through its exercise of its duties related to appointment of 
members of the medical staff, its conduct of reappraisals, 
including peer reviews, its approval of policies and procedures 
as required under other conditions of participation and its 
leadership participation in the organization and 
implementation of the hospital’s quality assessment and 
performance improvement program required in accordance 
with §482.21.



6

Credentialing
11

� MS.06.01.03: The hospital collects information regarding each 
practitioner’s current license status, training, experience, 
competence and ability to perform the requested privilege.

� MS.06.01.05: The decision to grant or deny a privilege(s), and/or to 
renew an existing privilege(s), is an objective, evidenced-based 
process.

� MS.06.01.07: The organized medical staff reviews and analyzes all 
relevant information regarding each requesting practitioner’s 
current licensure status, training, experience, current competence 
and ability to perform the requested privilege.

� Peer Review Toolkit contains standard forms and resources

Appointment Process
12

� Establishment of rules
� Submission of completed application
� Collection/Verification
� Review/Recommendation
� Approval, Grant, Denial
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Problems in Credentialing
13

� Is the MEC receiving sufficient data on applicants and re-
applicants?

� Are applications actually ‘complete’ when action is being 
taken?

� Are applications being processed ‘pending receipt of...’?
� The applicant bears the burden of establishing sufficient 

credentials to gain membership
� Consistent application of requirements
� Negligent Credentialing

What Is “Professional Practice Evaluation (PPE)?”
14

• Contemporary definition:
¡ “Evaluation of a physician’s professional performance for all defined competency 

areas using multiple data sources”
• Professional Practice Evaluation is the process through which the medical staff fulfills 

its accountability to the Board of Trustees for oversight of the quality of care, treatment 
and services rendered by practitioners privileged through the medical staff process. 

• Relevant information from evaluation processes is integrated into performance 
improvement initiatives hospital-wide and is considered on an ongoing basis, including 
at appointment and reappointment.

• On the basis of these general duties, the Joint Commission has created two required 
components for PPE processes:
• Ongoing Professional Practice Evaluation (OPPE)
• Focused Professional Practice Evaluation (FPPE)
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What Is “Professional Practice Evaluation (PPE)?”
15

� Ongoing PPE: The ongoing professional practice evaluation allows the organization to 
identify professional practice trends that impact on quality of care and patient safety. 
Such identification may require intervention by the organized medical staff. 

� Focused PPE: A process whereby the organization evaluates the privilege-specific 
competence of the practitioner who does not have documented evidence of 
competently performing the requested privilege at the organization. 
¡ May also be used when a question arises regarding a currently privileged 

practitioner’s ability to provide safe, high quality patient care. 
¡ Time-limited period during which the organization evaluates and determines the 

practitioner’s professional performance. 

MEC’s Role in PPE
16

� Accurately define and oversee the process through bylaws, 
policies and administrative support.

� MEC must review and approve OPPE indicators and analyze data 
collected for each provider.

� Implement FPPE for practitioners with clinical concerns or 
questions and define specific parameters.

� Review information gathered from OPPE as part of the 
credentialing process.

� Make final reports and recommendations in evaluation and 
credentialing process.
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Corrective Action
17

� Process for restriction, limitation or revocation of medical staff membership 
and/or clinical privileges

� Usually occurs after an investigation process
� Can arise from routine peer review process, sentinel event, staff or patient 

reports or just about any other source
� Valid Justifications for Corrective Action

¡ Clinical/Competency issues
¡ Utilization issues
¡ Current drug or alcohol abuse
¡ Disruptive behavior/bylaws compliance
¡ Sexual or other prohibited harassment
¡ Providing false (or omitting requested) information on 

application/reapplication

Corrective Action
18

� Improper Justifications for Corrective Action
¡ Anti-competitive reasons (i.e. protection of current staff)

÷But not all economic justification are invalid
¡ Referral patterns (Anti-Kickback Statute)
¡ Physical or mental impairment that does not affect ability to fulfill 

medical staff duties or perform clinical privileges appropriately
¡ History of alcohol and drug use if no basis for current concern
¡ Race, gender, nationality, cultural differences, religious beliefs
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Corrective Action

Triggering Event
• Incident report, quality trends, etc…

Initial Review
• Nurse, physician, or committee 

Request for Corrective Action

Investigation

Recommendation

Corrective Action Process

Behavior That Undermines a Culture of Safety
20

� Can disrupt hospital operations and impact patient 
safety and care

� Hospital has an obligation to address undermining 
behavior 

� Progressive discipline policy that allows for escalation 
to the MEC



11

Practitioner Wellness
21

� Practitioner wellness involves more than just abuse of alcohol 
or drugs. Various mental and physical issues, both temporary 
and permanent, are encompassed by “practitioner wellness” 
as well.

� Evaluation is Key to success for provider and hospital
� Be open to treatment options—but firm if practitioner rejects 
� Provide for MEC intervention if practitioner refuses to 

cooperate with process

Physician Employment Trend
22

• Hospitals or hospital-related entities have been employing more 
physicians and purchasing more practices 

¡ 1975: 78% of physicians were in solo or two person practice
¡ 2008: 25% of physicians in solo practice
¡ Hospitals employed 211,500 physicians in 2010, a 34% increase 

since 2000, according to the American Hospital Association
• Why?

• ACA incentivizes this through Accountable Care 
Organizations

• Independent practice can be expensive: at-risk revenue 
streams, increasing paperwork requirements, malpractice 
premiums



12

TN Corporate Practice of Medicine Prohibition
23

� Tenn. Code Ann. §68-11-205—No person, partnership, association, or any state, county, or local 
governmental unit, etc. may engage, in any manner, in the practice of the healing arts, or the 
practice of medicine, except:
¡ To treat only its employees, the entity’s retirees, or dependents of the entity’s retirees, in 

accordance with §63-6-204.
¡ Hospitals and hospital affiliates can employ physicians (other than radiologists, 

anesthesiologists, pathologists, or emergency physicians), provided:
÷ Employing entities shall not restrict or interfere with medically appropriate diagnostic or 

treatment decisions
÷ Employing entities shall not restrict or interfere with physician referral decisions, unless

¢ The employed physician has agreed to the specific restriction in writing when the 
contract is executed;

¢ The restriction does not adversely affect the health or welfare of the patient; and
¢ The employing entity discloses the restrictions to the patient.

TN Non-Compete Statute - Tenn. Code Ann. §63-1-148
24

� A covenant not to compete will be deemed reasonable if:
• The restriction is set forth in an employment agreement or other written 

document signed by the health care provider and the employing/contracting 
entity; and

• The duration of the restriction is two years or less and either:
¡ (i) The maximum allowable geographic restriction is the greater of:

÷ (a) A 10 mile radius from the primary practice site of the provider while 
employed/contracted; or

÷ (b) The county in which the primary practice of the healthcare provider 
while employed/contracted is located; OR

¡ (ii) There is no geographic restriction, but the provider is restricted from 
practicing his/her profession at any facility at which the 
employing/contracting entity provided services while the provider was 
employed/contracted with the employing/contracting entity
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Questions?
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Jeffrey D. Moseley
BUERGER, MOSELEY & CARSON, PLC

306 Public Square
Franklin, TN 37064

jmoseley@buergerlaw.com

Robyn Diaz
St. Jude Children’s Research  Hospital

262 Danny Thomas Place, MS 280
Memphis, TN 38105

Robyn.diaz@stjude.org


