
   

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

 
 
CITIBANK, N.A., 
 

Plaintiff/Counter-Defendant, 

v. 

GEORGE W. JACKSON, on behalf of himself and 
others similarly situated, 
 

Defendant/Counter-Plaintiff. 

 
 
 
 
CASE NO. ___________________ 
 
Case No. 16 CVD 10961, 
Removed from the General Court of 
Justice, District Court Division, 
Mecklenburg County, North Carolina 

 
 
GEORGE W. JACKSON, on behalf of himself and 
others similarly situated, 
 

Counter-Plaintiff and Third-Party 
Plaintiff, 

v. 

HOME DEPOT U.S.A., INC., and CAROLINA 
WATER SYSTEMS, INC., 

Third-Party Defendants. 

 

NOTICE OF REMOVAL 

Third-Party Defendant Home Depot U.S.A., Inc. (“Home Depot”) hereby files this Notice 

of Removal of this action from the General Court of Justice, District Court Division, 

Mecklenburg County, North Carolina, to the United States District Court for the Western District 

of North Carolina.  This Notice of Removal is filed pursuant to 28 U.S.C. §§ 1332, 1441, 1446, 

and 1453 on the basis of the following facts, which show that this case may be removed to this 

Court:   

1. Home Depot has been sued in a civil action entitled Citibank, N.A. v. George W. 

Jackson, on behalf of himself and others similarly situated, Case No. 16 CVD 10961, in the 
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General Court of Justice, District Court Division, Mecklenburg County, North Carolina (the 

“State Court Action”). 

2. Counter-Plaintiff George W. Jackson (“Jackson”) filed his Answer, Affirmative 

Defenses, Counterclaim and Third-Party Class Action Claims (the “Complaint”), naming Home 

Depot as a counterclaim defendant for the first time, on August 26, 2016.  In addition to Home 

Depot, the Complaint names as Counter-Defendant Citibank, N.A. (“Citibank”) and Third-Party 

Defendant Carolina Water Systems, Inc. (“CWS,” and, together with Home Depot and Citibank, 

“Counter-Defendants”).  Home Depot and CWS were previously not parties in this case. 

3. As set forth more fully below, this case may be removed to this Court pursuant to 

28 U.S.C. §§ 1441 and 1453 because Home Depot has satisfied the procedural requirements for 

removal, and this Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 

1332(d).   

I. HOME DEPOT HAS SATISFIED THE PROCEDURAL REQUIREMENTS FOR 
REMOVAL. 

 
4. Jackson purported to serve Home Depot with the Complaint on September 12, 

2016.  (See Exhibit A.)  Accordingly, this Notice of Removal is timely under 28 U.S.C. § 

1446(b) because it was filed within thirty days after receipt by Home Depot, through service or 

otherwise, of a copy of the “initial pleading, motion, order or other paper from which it may first 

be ascertained that the case is one which is or has become removable.”  28 U.S.C. § 1446(b). 

5. As of the date of this removal, Home Depot has not filed a responsive pleading to 

the Complaint.  Home Depot reserves all rights to assert any and all defenses or otherwise 

respond to the Complaint.  Home Depot further reserves the right to amend or supplement this 

Notice of Removal.   
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6. Venue lies in the United States District Court for the Western District of North 

Carolina, pursuant to 28 U.S.C. § 1441(a), because the original action was filed in a state court 

located within the Western District of North Carolina.  Venue, therefore, is proper in this Court 

because it is the “district and division embracing the place where such action is pending.”  See 28 

U.S.C. § 1441(a). 

7. Pursuant to 28 U.S.C. § 1446(a), true and exact copies of the Summons and 

Complaint served on Home Depot are attached as Exhibit A, and all other process, pleadings, 

and orders served on Home Depot in this matter are attached as Exhibit B.   Pursuant to 28 

U.S.C. § 1446(d), a copy of this Notice of Removal is being served upon counsel for Jackson, 

and a copy is being filed with the clerk of the General Court of Justice, District Court Division, 

Mecklenburg County, North Carolina. 

8. On September 23, 2016, Citibank, the sole original plaintiff, voluntarily dismissed 

its claim against Jackson.  Citibank’s Notice of Voluntary Dismissal Without Prejudice is 

attached hereto as Exhibit C.  As a result, the only claim that is now pending is Jackson’s 

putative class action against Home Depot, CWS, and Citibank, making Jackson the only plaintiff 

in the case.  Accordingly, a motion for realignment, to identify Jackson as Plaintiff and Home 

Depot, CWS, and Citibank as Defendants, will be filed with the Court. 

9. Home Depot has never been a plaintiff in the State Court Action.  Because Home 

Depot was brought into this case for the first time as a third-party counterclaim defendant, and 

because Jackson is now the only plaintiff in this case, Home Depot is a defendant who may 

properly remove the case under 28 U.S.C. §§ 1441 and 1453.1 

                                                 
1 Palisades Collections LLC v. Shorts, 552 F.3d 327 (4th Cir. 2008), which interpreted CAFA 
removal not to apply to counterclaim or third-party defendants, does not control the outcome 
here for two reasons.  First, the Supreme Court’s recent decision in Dart Cherokee Basin 
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II. REMOVAL IS PROPER BECAUSE THE COURT HAS SUBJECT MATTER 
 JURISDICTION PURSUANT TO 28 U.S.C. § 1332. 

10. The Court has original jurisdiction over this action, and the action may be 

removed to this Court, under the Class Action Fairness Act of 2005 (“CAFA”).  Pub. L. No. 109-

2, 119 Stat. 4 (codified in scattered sections of Title 28).  

11. As set forth below, this is a putative class action in which: (1) there are more than 

100 members in the putative class proposed by Jackson; (2) at least one member of the proposed 

class is a citizen of a different state than at least one Counter-Defendant; and (3) based upon the 

allegations in the Complaint, the claims of the putative class members exceed the sum or value 

of $5 million in the aggregate, exclusive of interest and costs.  Thus, this Court has original 

jurisdiction over this action, and the action may be removed to this Court pursuant to 28 U.S.C. § 

1332(d)(2). 

A. The Proposed Class Consists of More Than 100 Members. 

12. Jackson purports to bring this case as a class action on behalf of two classes:  (1) 

“[a]ll persons in the state of North Carolina that entered into a Home Improvement Agreement 

with Home Depot for ‘water treatment’ equipment substantially similar to [the one attached to 

the Complaint as an exhibit]” during the four years prior to the filing of the Complaint, and (2) 

“[a]ll persons in the state of North Carolina that purchased a Water Treatment system from 

Carolina Water Systems, Inc.” during the four years prior to the filing of the Complaint.  (Compl. 

                                                                                                                                                             
Operating Co., LLC v. Owens, 135 S. Ct. 547, 554 (2014), undercuts the reasoning of the 
Palisades majority.  See, e.g., Dudley v. Eli Lilly & Co., 778 F.3d 909, 912 (11th Cir. 2014) 
(Dart Cherokee “overrule[d]” prior decisions applying “any presumption in favor of remand” to 
CAFA).  Second, in Palisades, there was no dismissal of the original claim, and no 
realignment—the original plaintiffs in that case remained plaintiffs.  That is not true here, where 
Jackson is now the only plaintiff. 
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¶ 46.)  The Complaint alleges that “the putative Class(es) exceed several hundred customers.”  

(Id. ¶ 48.)   

13. Accordingly, based on the allegations in the Complaint, the aggregate number of 

members of the putative class is greater than 100 for purposes of 28 U.S.C. § 1332(d)(5)(B).  

B. Minimal Diversity Exists. 

14. This Court has original jurisdiction under CAFA when the parties in a class action 

are minimally diverse.  See 28 U.S.C. § 1332(d)(2)(A) (“The district courts shall have original 

jurisdiction of any civil action in which the matter in controversy exceeds the sum or value of 

$5,000,000, exclusive of interest and costs, and is a class action in which -- (A) any member of a 

class of plaintiffs is a citizen of a State different from any defendant. . . . ) (emphasis added). 

15. Home Depot is, and was at the time it was served with the Complaint, a 

corporation duly organized and validly existing under the laws of the State of Delaware, which 

maintains its principal place of business in Georgia.  (Compl. ¶ 10.)  Home Depot, therefore, is a 

citizen of Delaware and Georgia.   

16. Plaintiff Jackson alleges that he is a citizen of North Carolina.  (Compl. ¶ 8.)  He 

also purports to represent other class members from North Carolina.  (Compl. ¶ 31.)   

17. Because at least one member of the putative class is diverse from at least one 

defendant, the requirements for minimal diversity under 28 U.S.C. § 1332(d)(2)(A) are satisfied. 

C. The Amount in Controversy Exceeds $5 Million. 

18. “Courts generally determine the amount in controversy by reference to the 

plaintiff’s complaint.”  JTH Tax, Inc. v. Frashier, 624 F.3d 635, 638 (4th Cir. 2010).  “In most 

cases, the sum claimed by the plaintiff controls the amount in controversy determination.”  Id. 

(internal quotation marks omitted).  At the appropriate time, Home Depot will demonstrate that 
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Jackson and the putative class are not entitled to any of the relief sought in the Complaint, but for 

purposes of the removal analysis, the allegations in the Complaint demonstrate that the amount 

in controversy exceeds $5 million. 

19. This action arises out of alleged misconduct by sales representatives of CWS in 

connection with the sale of water treatment systems.  The Complaint generally alleges that 

Jackson and the purported class(es) have suffered injury based on “the unlawful sale of $9,000 

water treatment systems to Class members based on an illegal referral program and based upon a 

false and misleading water test.”  (Compl. ¶ 50.) 

20. The Complaint seeks, among other remedies, “damages (including but not limited 

to consideration paid), injunctive relief, and attorney’s fees and costs.”  (Compl. ¶¶ 62, 71.)  The 

Complaint also seeks “restitution and treble damages” under the North Carolina Unfair and 

Deceptive Trade Practices Act (“UDTPA”).  (Compl. ¶ 70.)   

21. The Complaint therefore seeks damages in the amount of at least $9,000 per 

person (Compl. ¶ 50) on behalf of “several hundred customers” (id. ¶ 48), and then seeks to 

triple that amount (id. ¶ 70). 

22. Assuming a class of 200 members (the smallest number that might conceivably 

qualify as “several hundred”), the amount in controversy in this case based solely on this 

speculative element of the putative class members’ alleged damages is at least $5,400,000. 

23. Moreover, as noted above, in addition to “damages (including but not limited to 

consideration paid),” “restitution and treble damages,” the Complaint also seeks injunctive relief 

and attorneys’ fees (Compl. ¶¶ 62, 70, 71), reinforcing the conclusion that the amount in 

controversy far exceeds $5 million. 
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24. The request for an award of attorneys’ fees must be considered in determining the 

amount in controversy.  See Respess v. Crop Prod. Servs., Inc., No. 4:15-CV-00176-BR, 2016 

WL 3821163, at *3 (E.D.N.C. July 13, 2016) (aggregating damages alleged in complaint to 

evaluate amount in controversy because “it is facially apparent that plaintiffs’ UDTPA claim 

could result in an award of treble damages and attorneys’ fees in addition to actual damages”). 

25. If Jackson is successful in his pursuit of attorneys’ fees, that itself could add 

upwards of a million dollars to the recovery amount.  See Cole v. Wells Fargo Bank, N.A., No. 

1:15-CV-00039-MR, 2016 WL 737943, at *4 (W.D.N.C. Feb. 23, 2016) (in case involving 

alleged unfair and deceptive trade practices, “applying experience and common sense, this Court 

estimates that if the Plaintiff prevails in this matter, that his attorneys’ fees will very likely exceed 

the [approximately 16%] left to reach the jurisdictional threshold”) (emphasis added). 

26. Based on these facts, the amount in controversy of this putative class action far 

exceeds $5 million.  

27. While Home Depot believes that the claims in the Complaint fail on the merits 

and class certification is not appropriate in this action, based on the Complaint’s allegations, the 

amount in controversy in this matter (including, but not limited to, the requested disgorgement, 

punitive damages, and attorneys’ fees) exceeds the jurisdictional threshold of $5 million set forth 

in 28 U.S.C. § 1332(d). 

III. CONCLUSION 

28. For all the reasons stated above, this action is removable to this Court pursuant to 

28 U.S.C. §§ 1441, 1446 and 1453, and this Court may exercise jurisdiction over this matter 

pursuant to 28 U.S.C. § 1332(d).  
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29. Promptly after the filing of this Notice of Removal, in accordance with 28 U.S.C. 

§ 1446(d), Home Depot will give written notice of the Notice of Removal to Jackson and will 

file a copy of this Notice of Removal with the General Court of Justice, District Court Division, 

Mecklenburg County, North Carolina.   

 WHEREFORE, this action is hereby removed from the General Court of Justice, District 

Court Division, Mecklenburg County, North Carolina, to the United States District Court for the 

Western District of North Carolina pursuant to 28 U.S.C. §§ 1332(d), 1441 and 1453(b). 

 Respectfully submitted this 12th day of October, 2016. 

/s/ David G. Guidry 
David G. Guidry 
Counsel for Third-Party Defendant  
Home Depot U.S.A., Inc. 

KING & SPALDING LLP 
100 N Tryon Street 
Suite 3900 
Charlotte, NC 28202 
Tel: 704.503.2640 
Fax: 704.503.2622 
dguidry@kslaw.com 

Of Counsel: 
 
S. Stewart Haskins 
J. Andrew Pratt 
KING & SPALDING LLP 
1180 Peachtree Street, NE 
Atlanta, GA 30309 
Tel:  404.572.4600 
Fax:  404.572.5100 
shaskins@kslaw.com 
apratt@kslaw.com 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on October 12, 2016, the foregoing was electronically filed with the 

Clerk of the Court using the CM/ECF system.  I further certify that a true and correct copy of the 

foregoing was served by U.S. Mail, postage prepaid, this 12th day of October, 2016, on: 

Rashad Blossom 
BLOSSOM LAW PLLC 
225 E. Worthington Avenue 
Suite 200 
Charlotte, NC 28203 
 
Daniel K. Bryson 
WHITFIELD BRYSON & MASON 
LLP 
900 W. Morgon Street 
Raleigh, NC 27603 
 
Janet R. Varnell 
VARNELL & WARWICK, P.A. 
P.O. Box 1870 
Lady Lake, FL 32158 
 
Counsel for Defendant/Counter-
Plaintiff George W. Jackson 
and the Proposed Class(es) 

 

Charles E. Raynal, IV 
Matthew H. Mall 
PARKER POE ADAMS & 
BERNSTEIN LLP 
301 Fayetteville Street, Suite 1400 
P.O. Box 389 
Raleigh, NC 27602 
Counsel for Plaintiff/Counter-
Defendant Citibank, N.A. 

 

Jack G. Zurlini, Jr. 
BERENSON LLP 
308 W. 1st Ave. Ste. 303 
Spokane, WA 99201 
Counsel for Third-Party Defendant 
Carolina Water Systems, Inc. 

 

      
        

/s/ David G. Guidry 
David G. Guidry 
Counsel for Third-Party Defendant  
Home Depot U.S.A., Inc. 
KING & SPALDING LLP 
100 N Tryon Street 
Suite 3900 
Charlotte, NC 28202 
Tel: 704.503.2640 
Fax: 704.503.2622 
dguidry@kslaw.com 
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