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A. Preliminary Matters 

 
1. Board Preparation 

Because miscellaneous community groups may organize to object to the 
transaction, and because (in the case of a non-profit seller) the applicable 
state’s attorney general will likely have approval rights over the transaction, 
it is particularly important that the board be prepared by counsel to consider 
various alternatives.  Preparation could include presentation by counsel as 
to various alternatives, models, and risk allocation strategies; the 
presentation by outside strategic consultants regarding the market in general 
and potential strategic opportunities; the presentation by management as to 
the current state of the financial affairs of the organization and how the 
financial trends affecting the organization might continue into the future; 
and the review of expert opinions regarding the fair market value of the 
organization.  The minutes of the meetings of the board should be carefully 
documented to reflect any preparation, and any presentation materials 
should be retained for possible submission to the applicable attorney 
general.   

 
2. RFP Process  

Although not necessary in all cases, an RFP process whereby bids are 
solicited can be particularly helpful in protecting the board and convincing 
the attorney general that appropriate diligence was performed.  RFP 
processes are usually run by professionals, some of whom specialize in 
selling non-profit facilities or community hospitals.  One important practice 
pointer:  hospitals typically deliver their most sensitive materials to 
potential buyers under the protection of a confidentiality agreement.  
Usually, the confidentiality covenants run in both directions – the buyer will 
share information about itself in order to convince the seller that the buyer 
is the best partner for the future, and of course the seller will share all of its 
financial data and other diligence material to potential suiters.  Typically, 
these confidentiality agreements contain exceptions allowing either party to 
release otherwise confidential information pursuant to “applicable law.”  
Often, attorney generals will ask for materials submitted in connection with 
the RFP process, or copies of the proposals themselves.  The “applicable 
law” exception might arguably not allow the disclosure of materials 
exchanged in the RFP process, since these materials are not exchanged 
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pursuant to a subpoena or any other sort of compulsory process.  
Accordingly, the parties should consider carefully drafting confidentiality 
agreements to specifically allow the release of information requested by an 
attorney general or other regulatory authority in connection with an 
approval process.   

 
B. Forms of Transactions  

1. Asset Purchase    

As in the non-healthcare context, buyers tend to prefer asset transactions 
and sellers tend to prefer stock transactions.  However, in the hospital 
acquisition context, one of the principle motivations of an asset transaction 
– avoidance of prior period liabilities – is not as compelling.  The reason is 
that Medicare liability, one of the most significant sources of liability 
arising from pre-closing activities, cannot practically be avoided using an 
asset sales structure.   

 
In an asset acquisition, the buyer typically purchases substantially all of the 
assets of the seller.  In a hospital transaction, these assets often involve real 
estate; inventory and supplies; furniture, fixtures and equipment; deposits 
and prepaid expenses; medical records; medical staff records; licenses and 
permits (to the extent assignable); rights in trade names and other 
intellectual property; software rights; accounts receivable and work in 
progress; and rights under contracts and leases.  Often a buyer will not wish 
to purchase certain assets, and the seller will wish to retain certain assets – 
the parties typically refer to these assets as “excluded assets.”  Excluded 
assets typically include records related to liabilities not assumed, software 
used by the seller’s parent company, rights to cost reports settlements or 
meaningful use payments for periods prior to closing, rights to tax refunds 
relating to periods prior to closing, and the right to use names associated 
with the seller’s parent if the parent is part of a system. 

 
2. Stock Purchase 

In a stock purchase, the buyer purchases the stock of the entity operating 
the hospital.  Commonly a stock sale involves a slight modification of the 
traditional structure – for example a buyer might purchase the stock of the 
holding company that itself holds the stock of multiple entities that 
comprise a health system.  Many “stock” sales in reality consist of the 
purchase of membership interests in a limited liability company or a 
partnership interest in a partnership.  It is not uncommon for a buyer to 
purchase less than all of the stock of the target – usually, these partial sales 
are the first step in creating a joint venture between the buyer and the seller, 
the second step being the negotiation of an amended and restated 
shareholders agreement, operating agreement, or partnership agreement. 
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A stock sale differs from an asset sale in several important respects.  The 
fundamental difference is the fact that the buyer inherits all of the assets and 
liabilities of the seller.  Although a buyer may insist that certain liabilities 
be resolved prior to closing, the general result is the complete transfer of the 
benefits and burdens of the seller to the buyer.  Thus, it is not the “automatic 
assignment” discussed below that imposes successor liability for Medicare 
claims.  Rather, the buyer inherits the target’s Medicare liabilities because, 
in a sense, the buyer becomes the target.   

 
Since the buyer cannot “pick and choose” which assets will be inherited, the 
parties must make special arrangements for assets that the seller does not 
wish for the target to own after closing.  The target can transfer these assets 
to a third party, or more commonly distribute the unwanted assets to its 
owners immediately before closing.  Often, a target will distribute cash to 
the selling shareholders immediately before closing, although such a 
distribution will often create a downward adjustment to the purchase price 
unless the transaction was valued and the purchase price was set with the 
assumption that no cash would remain in the target at closing.   

 
Since the buyer will be burdened by all of the target’s liabilities absent 
special arrangements, the parties must make special arrangements for 
unusual liabilities in the purchase agreement.  Debt can be paid off, bonds 
can be defeased, and special escrows can be established.  Most importantly 
and most commonly, arrangements can be made for special 
indemnifications to handle identified, specific issues discovered in due 
diligence, such as regulatory problems first brought to the parties’ attention 
in the due diligence process. 

 
3. Mergers 

For purposes related to the transfer of the control of assets, and the 
corresponding inheritance of liabilities, a merger is identical to a stock sale.  
There may be some differences around the edges.  For example, whether a 
particular contract will require the consent of the contracting party other 
than the target may differ depending on whether the transaction is structured 
as a stock sale or a merger.  Likewise, state regulatory authorities may treat 
a stock sale differently than the same authorities would treat a merger.   

 
It is important to note two ways in which mergers differ substantially from 
stock sales.  First, if a buyer wishes to acquire all of the target’s stock, all 
of the stockholders must agree to the transaction.  In a merger, all of the 
stock may be acquired by the buyer even if some of the target’s shareholders 
do not wish to sell.  As a matter of corporate law, a merger can be approved 
by the board of directors and less than 100% of the shareholders.  
Accordingly, a merger is a useful tool to acquire 100% of the equity 
interests in the hospital when less than 100% of the equity holders desire to 
sell.   
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The second major distinction between a merger and a stock sale is the right 
of those shareholders who do not wish to sell to “dissent” from the 
transaction.  A dissenter is typically not entitled to block the transaction or 
to refuse to allow its shares to be converted in a merger into cash or the 
stock of the buyer.  Rather, a dissenting shareholder is entitled to ask a court 
to determine the fair value of the company being sold.  A dissenting 
shareholder will be entitled to consideration according to what a court 
determines, not the value based on what the parties agree.  As one might 
imagine, many merger agreements contain a condition precedent relating to 
dissenters’ rights.  These conditions precedent usually provide that no more 
than a negotiated percentage of the shares will be subject to dissent.  Asset 
sales can also trigger dissenters’ rights in some jurisdiction. 

 
4. Member substitutions 

A member substitution occurs when the board and sometimes the members 
of a nonprofit corporation agree to substitute the member of a nonprofit 
corporation with another member.  Typically, in a member substitution, a 
single member is substituted for a different single member, although it is 
possible for a non-profit corporation to have more than one member.  A 
member substitution arrangement is roughly analogous to a sale of stock, 
since “members” are the nonprofit counterpart to shareholders in a for-profit 
corporation.   

 
To effectuate a member substitution, the organizational documents of the 
target are generally amended and restated to substitute new member for the 
existing member.  Unlike an asset purchase agreement, stock purchase 
agreement, or a merger agreement, under the terms of which consideration 
is always paid to the seller, it is possible for no money to change hands in a 
member substitution transaction.  Rather, one nonprofit institution may 
simply elect to be governed by another nonprofit institution.  Typically, a 
small health system or hospital organized as a nonprofit organization may 
agree to come under the control of a larger nonprofit system.  The lure of a 
transaction without consideration is typically the desire of the smaller 
organization to affiliate with a larger, stronger institution.  For the purposes 
of the transfer of assets or the inheritance of liabilities, a member 
substitution arrangement is similar to a stock purchase transaction. 

 
C. Post-Closing Benefits to the Community Hospital 

Many community hospital transactions contain features that reflect attempts 
to bolster the health and identity of the smaller hospital. 

 
1. Community Benefit Programs 
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The larger hospital may agree to continue to operate and improve 
community benefit programs offered by the small hospital (for example, 
health fairs, wellness programs, senior programs, and outreach clinics). 

 
2. Capital Expenditure Commitments 

The smaller hospital may negotiate a requirement that the acquirer make 
capital expenditures in a specific amount over a set number of years.  Often 
the “capex” required is driven by neglected portions of the hospital (such as 
the ER) that have suffered due to the inability of the smaller hospital to fund 
depreciation and to make improvements out of cash flow. 

 
3. Charity Care 

If the smaller hospital is nonprofit, then the smaller hospital will often insist 
on the continuation of its charity care policy, or at least some sort of charity 
care policy, especially if the buyer is for-profit. 

 
4. Continuity of Service Lines 

Often, the smaller hospital will insist on the continuation of certain service 
lines that the board deems vital for the community and that the board 
believes should be delivered locally (for example, labor and delivery 
services). 

 
5. Employee transition 

The larger hospital or other acquirer is often willing to agree to hire all 
eligible employees and provide pay and benefits comparable to the pay and 
benefits offered by the buyer, and in some cases, the seller. 

 
6. Catholicity 

If the smaller hospital is Catholic, it may insist that the buyer continue 
certain Catholic traditions.  These would typically be embodied in a 
“Catholic Tradition Agreement” between the buyer and the local bishop.  
These agreements often govern the applicability of the ERD, the name 
under which the smaller hospital will do business, the retention of a Catholic 
chaplain, the presence of diocesan appointees to the board, and other matters 
important to the bishop. 

 
D. Selected Issues in Acquisitions  

 1. Post-closing Governance 
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The board and the community are often interested in having a say in the 
running of the hospital after the closing of the transaction.  Accordingly, the 
board may wish to consider negotiating certain transitional provisions 
regarding governance.  These provisions may include the following: 

 
a. dividing the board into “legacy board members” and “acquirer board 

members” for some period of time; 

b. prohibiting certain activities without the approval of the legacy 
board members; 

c. requiring the initiation of certain activities upon the approval of the 
legacy board members, notwithstanding the objection of the 
acquiring board members; 

d. requiring that certain key offices (CEO, CFO, COO for example) be 
held by peoples acceptable to the legacy board members.  

 
 2. Foundation Funding 

If the transaction involves cash, the proceeds of the transaction will likely 
end up in a non-profit foundation, either through the conversion of the seller 
entity into a foundation, or the funding of a new foundation.  Occasionally, 
an attorney general will supervise the creation of a new foundation and will 
insist on reviewing and approving its organizational documents.  If a 
foundation obtains the proceeds, the buyer will often require the foundation 
to stand behind the indemnification covenants in the purchase documents.  
Such a requirement could be problematic.  The foundation will want to 
investigate assets in a traditional way.  If it does so, some of the assets will 
be invested in assets that may lose value over time.  The foundation could 
find itself in a position where an indemnification claim cannot be honored 
due to the decline in the value of its assets (or even the “gifting” of its assets 
in connection with its normal operations).  Accordingly, counsel to the 
foundation should consider issues such as the length of time with respect to 
which it will be exposed to indemnification claims, the potential amount of 
such claims, and the foundation’s investment strategy until any post-closing 
liability “burns off”.  The parties should also consider not funding the 
foundation until any working capital or other balance sheet related “true 
ups” are complete so that the foundation does not need to come out of 
pocket to fund these obligations. 

 
3. Risk allocation  
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The parties to a hospital acquisition agreement are free to allocate the risk 
for pre-closing issues in a negotiated manner through crafting transaction 
specific indemnification clauses.   
In an asset transaction, the seller typically indemnifies the buyer for the 
following matters:  

 
a. breaches of representations and warranties; 

b. breaches of covenant; 

c. excluded liabilities; and  

d. any claims made by third parties with respect to the operation of 
the hospital prior to the closing.   

The buyer will give similar indemnification comfort to the seller, except 
that the buyer will indemnify the seller for claims made by third parties with 
respect to the operation of the hospital by buyer after the closing.   

 
Stock purchase arrangements often can contain different types of 
indemnification.  The “excluded liabilities” concept is usually not present 
in a stock purchase agreement; accordingly, there is typically no 
indemnification for excluded liabilities.  Further, the seller may not be 
willing to provide indemnification for all pre-closing third party claims on 
the theory that taking the corporate entity as a whole carries with it certain 
responsibilities for the corporation’s pre-closing activities.  As a result, 
many stock purchase arrangements contain specifically negotiated 
indemnifications with respect to identified areas of concern, such as 
pending litigation, unsettled self-disclosures, EEOC claims that may ripen 
into litigation, adverse incidents that might become malpractice lawsuits, 
and regulatory liability arising from pre-closing activities that has not yet 
become the subject of an enforcement action. 

 
To ensure the availability of the funds to stand behind an indemnification 
obligation of a seller, a buyer often requires that a portion of the purchase 
price be placed in escrow.  Frequently, more than one escrow account is 
established.  For example, the buyer and seller may agree on a general 
escrow to secure the seller’s general indemnification obligations and will 
establish a special escrow to handle specifically identified areas of risk, such 
as unliquidated amounts owed to CMS as a result of a pending Stark self-
disclosure.   

 
4. Miscellaneous Indemnification Issues in Hospital Transactions 

The negotiation of the indemnification provisions in hospital transactions 
usually involves several ancillary issues.   
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a.  Baskets 
 
A “basket” is a threshold, expressed in dollars that a level of loss 
must exceed before one party has liability to the other party under 
the indemnification provisions of the purchase agreement.   

 
For example, consider the situation of an asset purchase agreement 
under the terms of which the seller represents to the buyer that the 
hospital’s equipment is in good working order, ordinary wear and 
tear accepted.  As it turns out, an expensive MRI machine is in need 
of repairs in order to make it usable.  These repairs are estimated to 
cost approximately $350,000.00.  If the basket is set at $500,000.00, 
then the seller has no obligation to indemnify the buyer for the cost 
of the repairs to the MRI.  

  
The details of the mechanics of the basket can be negotiated.  
Usually, the first item to be negotiated is whether the basket is a 
“deductible basket” or a “tipping basket.”  A basket in the nature of 
a deductible works like an insurance deductible.  If, in the foregoing 
example, the repairs would have cost $600,000.00, and the parties 
had negotiated a $500,000.00 “deductible basket,” then the seller 
would be liable to the buyer under the indemnification provisions in 
an amount equal to $100,000.00, the difference between the 
$600,000.00 loss and the $500,000.00 deductible basket.  If, on the 
other hand, the parties had negotiated a “tipping basket, then once 
the $500,000.00 threshold has been exceeded, the basket essentially 
disappears, and the seller is liable to the buyer for the entire amount 
of the loss, in this case, $600,000.00. 

 
The parties are free to negotiate whether the basket applies to all of 
the indemnification clauses, or only certain indemnification clauses.  
For example, a basket could be limited to indemnification for breach 
of representations and warranties, leaving the seller exposed for 
other indemnification covenants from the first dollar. 

 
 

5. Materiality Qualifiers, Knowledge Qualifiers, and “Scrapes” 

 Often, representations will be limited by knowledge qualifiers or materiality 
 qualifiers.  Sometimes, the parties will negotiate provisions that make these 
 sorts of qualifiers irrelevant for purposes of calculating damages or 
 determining whether a threshold established by a basket has been met.   

 
 For example, in a traditional “materiality scrape,” the purchase agreement 
 would provide that materiality qualifiers would be disregarded for 
 calculating damages for indemnification purposes.   
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For example, consider a representation that provides assurance to a buyer 
that equipment is in good working order, ordinary wear and tear accepted, 
except to the  extent that  any defects are immaterial.  The parties determine 
that a MRI machine needs a minor repair, which is expected to cost 
$10,000.00.  Also, assume that, given the size of the transaction, a 
$10,000.00 repair is arguably immaterial.  Without a materiality scrape, the 
parties might likely argue whether indemnification was warranted for such 
a small repair.  A materiality scrape would obviate the need for that 
argument – the seller would definitely be liable for the $10,000.00 repair, 
because materiality is no longer an issue in calculating damages.   

 
Consider further the concept of a “double materiality scrape.”  In a “double 
materiality scrape,” the parties agree the materiality qualifiers will not be 
relevant for calculating damages and for purposes of determining whether 
a condition precedent has been satisfied.  Consider, by way of example, a 
purchase agreement which contains a condition precedent that the buyer 
need not close unless the representations are true, in all material respects, as 
of the closing date.  Consider further the example of the $10,000.00 repair 
needed for a MRI machine and the “good working order” representation 
with a materiality qualifier illustrated above.  If the parties negotiated a 
double materiality scrape, the minor nature of the repair would be irrelevant 
because the concept of materiality will be read out of the condition 
precedent.  Under this example, the buyer would be entitled not to close as 
a result of the failure of a condition precedent.   

 
As an editorial comment, one might wonder why buyers and sellers would 
spend considerable time and effort negotiating materiality or knowledge 
qualifiers if those qualifiers will be irrelevant for either indemnification 
purposes or for purposes of determining whether a condition precedent has 
been satisfied. 

 
6. Caps 

The buyer and seller will typically negotiate caps on their respective 
liabilities.  Caps are often determined or expressed as a percentage of the 
purchase price.  Since a buyer often does not make any representations that 
are likely to be untrue or to create damages for the seller, the focus of the 
discussion regarding caps is typically on the seller’s liability.  A seller may 
attempt to negotiate a cap on all liability under the indemnifications 
provision.   
 
Buyers will typically start with negotiating caps with respect to breaches of 
representations and warranties, but not caps with respect to excluded 
liabilities or breaches of covenant.  A buyer may negotiate a provision 
providing that in no cases will damages resulting from fraudulent activity 
be subject to a cap. 
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7. Mitigation Issues 

Often the parties will negotiate modifications to the indemnification 
provisions to accommodate the typical risk allocation concerns in hospital 
transactions.  In connection with such negotiations, the parties may group 
the representations and warranties into categories.   

 
One rational grouping for illustrative purposes is “fundamental 
representations,” “healthcare regulatory representations,” and all other 
representations.  Fundamental representations may include representations 
as to the existence of the seller, the capacity of the seller to enter into the 
transaction, the due authorization of the transaction, the capitalization of the 
seller, the seller’s title in the hospital assets, and the seller’s good right to 
convey.  Often, tax and ERISA representations are classified as fundamental 
or fall within some other category that brings with it increased liability for 
the seller.  Healthcare regulatory representations may include 
representations as to compliance, coding, billing, and other matters which 
are common sources of material post-closing liability for pre-closing 
activities. 

 
The classification of representations into categories has several 
consequences.  First, the parties might negotiate whether a cap or a basket 
applies to each category of representations, or just to specifically identified 
categories of representations.  Second, the parties may negotiate different 
survival periods for different categories of representations.   

 
Typically, fundamental representation would have a longer survival period 
than a nonfundamental representations.  In some cases, the parties negotiate 
a category of representations that expire after the corresponding statute of 
limitations expires.  It is possible for the parties to negotiate a category of 
representation with no finite survival period, and the possibility of an 
indemnification claim for continues forever. 

 
8. Exclusive Remedies Clauses  

An exclusive remedy clause is a provision in a purchase agreement which 
provides, with certain negotiated exceptions, that the only source of remedy 
for either party is the indemnification clause.   

 
Without an exclusive remedy clause, the parties might be able to sue under 
a simple breach of contract theory and avoid baskets, caps, and survival 
periods that were heavily negotiated – this sort of result would certainly be 
an unwelcome surprise.   

 
However, for fairness reasons, exclusive remedy clauses typically contain 
several exceptions:   
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a. An exclusive remedy clause will generally contain an exception for 
fraud on the theory that if the seller, for example, has intentionally 
hidden certain defects in the representations and warranties, the 
expiration of the survival period should not allow the seller to avoid 
liability to the buyer.  Similar exceptions often exist for criminal 
activity and willful misconduct.   

 
b. Exclusive remedy clauses generally carve out equitable remedies on 

the theory that indemnification clauses cannot by their nature 
provide for equitable relief, such as injunctions and specific 
performance. 

 
9. Regulatory Considerations 

 
The chief distinguishing factor between the acquisition of a hospital and the 
acquisition of any other business is, of course, the fact that both buyer and 
seller must negotiate an extremely complicated regulatory environment.   

 
The due diligence process is in part designed to ferret out any regulatory 
risks associated with the target, with the understanding that those risks will 
be allocated among the parties in connection with the negotiation of the 
purchase agreement. The regulatory due diligence process may uncover 
problems of which even the seller is unaware at the outset of the process. 
The transaction itself will create a series of regulatory issues – such as the 
necessity of interfacing with state regulatory bodies and the filing of various 
notices and applications. 

 
10. Confidential Agreements 

 
The diligence process will necessarily involve the seller’s most sensitive 
information.  Accordingly, sellers will invariably insist on a confidentiality 
agreement, usually one that contains not only covenants regarding the 
safekeeping of the seller’s information but also one that contains a covenant 
that the buyer will not use the seller’s information for any purpose other 
than the purpose of evaluating the transaction.   

 
For example, a confidentiality agreement may contain a covenant 
specifically forbidding a buyer from using the seller’s confidential 
information in its own business. 
 

11. Common Interest Agreements and Joint Defense Agreements 
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Sometimes, especially when sensitive regulatory issues are likely to be 
discovered or when the parties are concerned about the potential anti-
competitive affects of the transaction, the parties will enter into a “common 
interest agreement” or a “joint defense agreement.”  Both of these 
agreements are designed to document the intent of the parties that 
information exchanged will be considered subject to the attorney client 
privilege, on the theory that the parties are working together toward a 
common goal and that goal may include the preparation of a defense against 
subsequent litigation.   

 
Typically, regulatory enforcement actions, qui tam lawsuits, and antitrust 
proceedings are the categories of litigation of concern.  A common interest 
agreement or a joint defense agreement often will recite that the parties 
intend to preserve the attorney client privilege, the joint defense privilege, 
the common interest doctrine, and the attorney work product doctrine, 
notwithstanding the exchange of information between the parties.  In 
addition to creating evidence of the parties’ intent, these agreements will 
sometimes establish protocols for exchanging information, such as limiting 
the distribution of sensitive information or clearly marking information 
intended to be privileged with a legend such as “confidential – subject to 
privilege.”  Further, sometimes these agreements establish so called “clean 
teams” for antitrust compliance purposes. 

 
12. Special Matters of Concern for Physician-Owned Hospitals 

From the date of inclusion of inpatient and outpatient hospital services in 
the list of designated health services under Stark until the passage of the 
Affordable Care Act, Stark has provided an exception for ownership by 
physicians in “whole hospitals.”1  The Affordable Care Act repealed that 
exception, but instituted a grandfathering regime whereby existing hospitals 
are allowed to maintain physician ownership.2   The grandfathering 
provision come with several strings attached.   

 
For example, in order to maintain grandfathered status, a hospital may not 
increase the aggregate number of operating rooms, procedure rooms and 
beds beyond the number for which the hospital was licensed on March 23, 
2010 (the date of enactment of the Affordable Care Act); the percentage of 
the total value of the ownership interest held in the hospital by physician 
owners in the aggregate may not exceed the percentage held as of March 
23, 2010; the hospital must disclose the fact that it is physician-owned on 
its website and other public advertising; and the hospital must require each 
referring physician owner who is a member of the medical staff to agree, as 

                                                
1 42 U.S.C. § 1395nn(d)(3).   
2 Affordable Care Act, Section 6001. 
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a condition of continued medical staff membership or admitting privileges, 
to provide written disclosure of his or her ownership interest to patients.3    

 
Buyers should consider developing a questionnaire designed to solicit 
responses that will confirm that an allegedly grandfathered hospital was 
eligible for grandfathered status and that the hospital has complied with the 
conditions of grandfathering.  The public advertising requirement has been 
the source of numerous instances of noncompliance.  4   

 
13. Antitrust Concerns  

 
A. Information Exchange 

The parties should take care that their pre-acquisition discussions and 
information sharing does not create an inference that the parties are 
colluding with respect to price or otherwise engaging in anti-competitive 
activity in violation of antitrust laws.    

 
One technique to mitigate antitrust concerns is the utilization of outside 
third party consultants to review pricing information.  These consultants can 
aggregate pricing data so that the buyer will be able to understand the likely 
performance of the target facility after closing in a way that does not reveal 
the target’s rates with any particular provider for any particular service.   

 
Buyers can also establish “clean teams” – internal personnel who are trained 
not to use or disclose pricing information to the buyer’s personnel who 
could use that information to gain competitive advantages with the payers 
– to analyze sensitive information.  The parties need to consider that pricing 
information is not the only information that can create antitrust concerns – 
strategic plans for service line development, plans for physician practice 
acquisitions, and managed care negotiating strategies of the seller could be 
used in an anti-competitive fashion by the buyer if the transaction does not 
close. 
 

B. Gun-Jumping 

If the parties to a purchase transaction begin collectively implementing 
plans for the future before the transaction closes, it is possible that the 
antitrust enforcement authorities or private litigants might accuse the parties 
of violating Section 1 of the Sherman Act5 or the Hart-Scott-Rodino Act 

                                                
3 Id. See also 42 CFR § 411.362. 
4 In 2014, the former general counsel of a for-profit hospital company and a former in house attorney at that 
company filed a series of qui tam lawsuits targeting approximately 80 hospitals for allegedly failing to include 
the disclaimer on their websites.  These lawsuits were all dismissed before they were unsealed. 
5 15 U.S.C. § 1. 
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(commonly referred to as “HSR”).6  Pre-closing collusion is typically 
referred to as "gun-jumping" by antitrust lawyers and the federal antitrust 
enforcement agencies.   

 
Gun-jumping can take several forms.  Obviously, colluding on prices to be 
offered to managed care programs can constitute impermissible gun-
jumping.  However, there are other forms of "getting out ahead of the deal" 
during the period prior to closing, such as typical business planning that, 
absent antitrust concerns, would be a prudent business practice.  For 
example, collectively planning which markets the post-closing entity will 
enter, which services it will offer, where those services will be offered, and 
the manner in which third-party payers will be approached after closing 
could all constitute gun-jumping.  Counsel to both buyer and seller should 
consider sending a joint memorandum to the personnel working on the 
transaction with "do's and don'ts" of pre-merger behavior.  In any 
transaction in which antitrust risk is material, it is advisable to engage 
antitrust counsel to prepare such a memorandum. 
 

C. Hart-Scott-Rodino 

Certain transactions may not close until both parties have made HSR filings 
and the waiting period prescribed by HSR has expired.  The waiting period 
is usually 30 days.  The requirement to make an HSR filing is triggered by 
the size of the transaction, and in some cases the size of the “person.”  These 
thresholds are set by the FTC and change near the beginning of each year.  
For 2018, the minimum size-of-transaction threshold is $84.4 million.  
Practice Pointer: pay attention to any debt assumed or refinanced and 
determine whether the debt should be included as consideration in 
determining whether the size of the transaction test has been met.  Do not 
assume cashless transactions will not trigger the requirement to file under 
HSR. 

The size-of-person thresholds for 2018 are as follows: 
i. For transactions valued between $84.4 million and $337.6 million, 

one party to the transaction must have $16.9 million in sales or 
assets and the other party must have $168.8 million in sales or 
assets, as reported on the last regularly prepared balance sheet or 
income statement. 

ii. For transactions valued at greater than $337.6 million, no size-of-
person threshold must be met to require an HSR filing.    

The FTC may issue a "second request" during the waiting period 
seeking more information on the transaction.  The issuance of a 
"second request" will substantially slow the pace of the transaction 

                                                
6 The HSR Act is set forth in § 7A of the Clayton Act, 15 U.S.C. § 18(a). 
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and can, without aggressive interference by antitrust attorneys, 
mean the death of the deal.  As one might expect, purchase 
agreements for transactions for which an HSR filing is required 
contain a condition precedent that the waiting period must expire 
without incident before the transaction may close.    
The importance of thinking through antitrust considerations before 
a transaction has substantially progressed cannot be overstated.  
The FTC and the DOJ are active in the healthcare area.  In January 
of 2015, a judge refused to allow an acquisition of three hospitals 
in Eastern Massachusetts by Partners HealthCare to go forward.7   
Although the Partners transaction involved a state judge 
interpreting state law, many of the considerations set forth in the 
opinion are similar to the considerations that would be taken into 
account by a Federal judge interpreting Federal antitrust laws.  
Similarly, the Ninth Circuit upheld a Federal District Court’s order 
requiring St. Luke's Health System in Boise, Idaho to unwind its 
acquisition of Saltzer Medical Group, a rare but frightening 
instance of a court ordering the parties to "unscramble the egg" 
after an acquisition.8 

 
14. System Improvement Agreements and Corporate Integrity Agreements 

Some hospital targets are subject to System Improvement Agreements and 
Corporate Integrity Agreements.   

 
A. System Improvement Agreement 

A System Improvement Agreement is an agreement with CMS pursuant to 
which a hospital agrees, in return for the forbearance by CMS of exercising 
its exclusion remedy, to embark on a program of process and quality 
improvement.  System Improvement Agreements are a result of disastrous 
survey results and represent successful, last-ditch (and often last-minute) 
efforts to avoid the termination of a hospital's provider agreement.   

 
B. Corporate Integrity Agreement 

A Corporate Integrity Agreement is an agreement between a hospital and 
the Office of Inspector General pursuant to which a hospital agrees to 
undertake extraordinary compliance measures and to make certain periodic 
reports of the results of these measures to the OIG.  Corporate Integrity 
Agreements are usually entered into in connection with a settlement of a 
False Claims Act enforcement action.  A buyer that purchases a hospital 

                                                
7 Commonwealth v. Partners Healthcare System, Inc., SUCV2014-02033-BLS2) (Suffolk Superior Court 
(Mass.) 2015). 
8 Saint Alphonsus Med. Ctr. – Nampa Inc. v. St. Luke’s Health Sys. Ltd., 778 F.3d 775, 793 (9th Cir. 2015). 
 



 

16 
4820-2367-3716.2 

subject to one of these agreements will undoubtedly take the hospitals 
subject to these agreements, even in asset transactions.  Accordingly, the 
buyer should not only review the substance of the agreements, but should 
also take into account whether the buyer will be capable of performing to 
the government's satisfaction under these agreements.   

 
The buyer should also consider any extraordinary costs associated with 
operating under the terms of these sorts of agreements.  Specifically, the 
buyer should consider the cost of any consultants necessary to implement a 
System Improvement Agreement and the cost of an Independent Review 
Organization under the terms of a Corporate Integrity Agreement. 

 
15. Successor Liability for Medicare 

In United States v. Vernon Home Health,9  the Fifth Circuit Court of 
Appeals made it clear that a buyer of a Part A facility that accepts 
assignment of the Part A provider agreement assumes liability for 
overpayments made to the seller notwithstanding any language in a 
purchase agreement disclaiming successor liability or designating pre-
closing liabilities as excluded liabilities.  The Vernon court essentially 
declared that an assignee of Part A contract accepts the terms and conditions 
of the regulatory scheme under which the payments were made.10  In the 
parlance of business lawyers, Vernon can be read for the proposition that 
the automatic assignment carries with it an automatic assumption.  

 
The Eighth Circuit, in Dearbrook Pavilion, LLC v. Shalala,11   extended 
successor liability to civil monetary penalties assessed against a seller.  The 
extent to which a buyer/assignee of a provider agreement is liable for false 
claims act liability is less clear.  However, buyers should assume that all 
Medicare liabilities will follow the facility if the buyer accepts assignment 
of the provider agreement.  Diligence, indemnifications, and escrows should 
be structured with this assumption. 

 
It is of course tempting to try to avoid Medicare successor liability by re-
enrolling the hospital as a new provider.  This technique is almost always 
impractical.  The buyer will suffer a long period during which it will be 
ineligible for Medicare reimbursement, since the enrollment period is 
lengthy and dependent on state surveyors to complete.  

 
Further, re-enrollment will not be retroactive to the date of application.  The 
hospital will not have a mere cash flow problem resulting from a delay in 
billing; rather, the hospital will never be able to bill for service rendered to 
Part A patients during the period from closing until the effective date of re-

                                                
9 21 F.3d 693, 696 (5th Cir. 1994), cert denied, 513 U.S. 1015 (1994). 
10 Id. at 696. 235 F. 3d 1100 (8th Cir. 2000), Cert denied, 534 U.S. 992 (2001). 
11 235 F. 3d 1100 (8th Cir. 2001). 
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enrollment.  Re-enrollment of hospitals necessitated as a result of a sale is 
a low priority for state survey agencies.  In fact, CMS has instructed state 
surveyors to treat re-enrollment as a low priority task, with the obvious view 
toward encouraging the automatic assignment and the carry forward of 
liability.12 

 
16. Stark Issues  

Rare is the transaction in which Stark and Anti-kickback concerns are not 
uncovered in the diligence process and discussed between the parties.  On 
some occasions, a Stark violation is so clear that the parties give serious 
considerations to filing a self-disclosure under CMS’ self-referral disclosure 
protocol, commonly known as the SRDP, established under Section 6409 
(a) of the Affordable Care Act.   

 
A. Advantages of a self-disclosure made as a result of transactional diligence: 

 
i. Certainty that the matter will be resolved at some point in the future 

in the context where the disclosing party has the “moral high 
ground” associated with coming forward.   

ii. Penalties associated with Stark self-disclosures have been modest 
compared to the potential penalties available under the Stark Law 
itself, at least with respect to those settled self-disclosure matters 
that have been reported on CMS’s website.13    

 
iii. Self-reporting will toll the Affordable Care Act’s requirement that 

overpayments be returned within 60 days of their determination (at 
least according to a proposed regulation).14  Failure to return 
overpayments in connection with the Affordable Care Act’s 
mandate can result in False Claims Act liability.  False Claims Act 
liability can be much more serious than liability likely imposed 
under the SRDP.  

 
The OIG has operated a similar provider self-disclosure protocol since 
1998.  However, practitioners usually consider the use of the OIG’s provider 
self-disclosure protocol to present greater risks than use of the SRDP, since 
anti-kickback violations have criminal implications. 

 

                                                
12 See Memorandum from CMS to Sate Survey Agency Directors dated September 6, 2013, S&C:13-60-
ALL. 
13 See https://www.cms.gov/medicare/fraud-and-abuse/physicianselfreferral/self-referral-disclosure-
protocol-settlements.html (last visited February 25, 2016). 
14 See 77 Fed. Reg. 9179, 9187 (Feb. 16, 2012), proposing that such a rule be codified at 42 C.F.R. § 401.305. 
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B. Escrows 

Escrows can be established to handle penalties that will be assessed post-
closing for self-reported matters.  Typically, these escrows will not 
terminate in accordance with normal, market driven norms.  Rather, these 
escrows will not terminate until a settlement with the government is 
reached. 

 
17. Change of Ownership   

One of the most important considerations in handling a hospital acquisition 
is the determination of whether a Medicare change of ownership, or 
“CHOW,” will occur.  If a CHOW occurs, then care must be paid to making 
the appropriate filings and advising the client as to the corresponding 
successor liability associated with the CHOW.  If a CHOW occurs, the 
seller’s existing provider agreement will automatically be assigned to the 
buyer, with all of the successor liability implications discussed above, 
including liability for any Medicare overpayments.15    
 

A. Asset Transactions 

Asset transactions always create a CHOW.  Changes in partners in a 
partnership can in theory create a CHOW, although the partners in the 
partnership can expressly agree that a CHOW will not occur upon the 
removal, addition, or substitution of a partner if such an agreement is in 
accordance with state law.   

 
B. Mergers 

Merger of a provider into another entity will create a CHOW, but the merger 
of another entity into a provider will not.  The consolidation of multiple 
entities (at least one of which is a provider), into a new, surviving entity will 
create a CHOW.  In addition to the successor liabilities discussed above, the 
applicable regulatory material makes it clear that an assignment of a 
provider agreement pursuant to a CHOW is “subject to all applicable statues 
and regulations under the terms and conditions under which the provider 
agreement was originally issued,” including, but not limited to existing 
plans of correction, compliance with applicable health and safety standards, 
compliance with the ownership and financial disclosure requirements of 
CMS, and compliance with civil rights requirements.16  

 

                                                
15 42 CFR 489.18(d); see also Medicare Financial Management Manual (Pub. No. 100-06), Chapter 3, 
Section 130 (“With assignment, the new owner assumes . . . the repayment of any accrued overpayments, 
regardless of who had ownership of the Medicare agreement at the time the overpayment was discovered.”). 
16 42 C.F.R. § 489.18(d). 
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A CHOW requires filing of a CMS form 855A within 30 days following 
closing.17  With respect to changes of ownership that are not CHOWs, a 
“change of information” filing (or a “CHIN”) will likely be filed.  A CHIN 
is simply a notice to CMS of changes of information reflected on the 
existing, pre-closing 855A on record with CMS.  CHINs must generally be 
filed within 90 days.18 

 
18. State AG Approval  

State law generally requires that the attorney general’s office grant its 
approval before a nonprofit hospital changes hands.  The form of the 
transaction is not necessarily determinative of whether the approval of the 
attorney general’s office must be sought.  Rather, state statutes are generally 
crafted to require approval without regard to the technical form of the 
transaction.  State attorney general approval processes are typically 
substantive in nature and not merely a formality.  It is important to ascertain 
what steps need to be taken with respect to the attorney general’s office in 
the transaction planning process because the filing requirements can be time 
consuming and the review process can be lengthy. 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Parts of this outline are excerpted from Mr. Hardcastle’s chapter on acquiring hospitals from the AHLA publication 
Representing Hospitals.  The speakers would like to thank Stephanie Hoffmann, an associate at Bradley, for her assistance 
in preparing this outline. 

                                                
17 42 C.F.R. § 424.516(d). See also State Operations Manual (SOM) (Pub. 100-07), Chapter 3, § 3210.1E. 
See also Form CMS-855A page 1. 
18 42 C.F.R. § 424.516(e).  See also Form CMS-855A page 1. 


