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OPINION

FACTS AND PROCEEDINGS BELOW

Defendant/Appellant Thomas Joseph Salvucci (“Husband”) and Plaintiff/Appellee Rhonda

Joan Correnti Salvucci (“Wife”) married in 1983.  They had two children, both adults by the

time of trial. 

The parties met when they were both working at the same hospital in Pennsylvania. Husband

was a cardiologist and Wife was a medical technician.  During the first five years of their

marriage, the couple moved periodically to accommodate Husband’s work and Wife worked

only sporadically.  After the birth of their first child in 1988, Husband wanted Wife to refrain

from working outside the home, and she agreed.   Husband continued his career as a2

cardiologist while Wife was a homemaker.  Ultimately, the family moved to Jackson,

Tennessee.

   

In January 2011, after 27 years of marriage, Wife filed a complaint for divorce in the

Chancery Court of Madison County, Tennessee. The complaint alleged irreconcilable

differences and inappropriate marital conduct; the relief Wife sought included “a reasonable

amount of alimony.”  In his cross-complaint, Husband alleged inappropriate marital conduct

by Wife.  After discovery, Wife amended her complaint to allege adultery. Husband later

admitted numerous instances of adultery and stipulated this ground for divorce. 

The trial court conducted the divorce trial on November 5, 2012.  At the time of trial, Wife

was 54 years old and Husband was 58 years old.  By that time, Wife had moved to

Pennsylvania, nearer to her family, and Husband had taken employment in Kentucky.

At trial, Husband testified that he had taken employment with a medical practice located at

a medical center in Kentucky.  Under his employment contract, he would receive a salary of

$550,000 per year for the first two years.  In year three of his employment contract,

Husband’s guaranteed compensation would be reduced to a much smaller amount, $275,000

per year, but he would be eligible to receive significant additional compensation that

depended on his production and his expenses, as well as payment of certain expenses such

as fees and insurance. 

 

Wife also testified at trial. Although she had maintained her certification as a medical

technician, Wife said, she had not done any significant work outside the home since the late

1980s.   Having been out of the workforce for some 25 years, she did not wish to re-enter it

Wife maintained her certification as a medical technician.2
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and felt that she would likely have trouble finding someone to hire her if she tried.   Wife

submitted a financial affidavit showing expenses of $15,502.13 per month, and she explained

the basis for the figure during her testimony.

At the conclusion of the trial, the trial court took the matter under advisement. It issued a

letter ruling on November 13, 2012.  

On December 14, 2012, the trial court entered the divorce decree, incorporating the findings

of fact and conclusions of law set forth in its earlier letter ruling.  The order noted that the

parties had stipulated to a divorce on the grounds of Husband’s adultery.  It included a

summary of the facts found by the trial court and utilized in its decision:

Husband and Wife were married on May 28, 1983, and thus, have been

married 29 years at trial. Two children were born of the marriage, a son, . . .

now age 23, and a daughter, . . . now age 20. Wife has a Bachelor of Science

degree and Husband has a Doctor of Osteopathy degree from medical school

and is Board Certified in cardiology since 1988. Neither party has any

significant health issues. Wife is 54 years of age. Husband is 58 years of age.

Wife has been taking medication for situational depression during the divorce,

but advises she is getting better and weaning off the medication. All of Wife's

and Husband's family are in Pennsylvania and/or New Jersey. When the parties

married, Wife was employed as a medical technician and Husband was an

intern. Wife left her job to go with Husband to his first job. She immediately

reentered the work force in Phoenix, Arizona. From there they moved to the

East Coast where Husband participated in a cardiology fellowship and she

returned to the work force as a medical technician. After their son was born in

1987, she worked about a full year and then left the work force. She has not

had significant employment since that time outside the home place. The

undisputed testimony was that Husband felt she should not work outside the

home, but should care for the children and be the family financial manager.

The parties' daughter was born in 1990. They later moved again in New Jersey

for the children's schooling and in the year 2000, Husband moved to Jackson,

Tennessee for employment. Wife remained in New Jersey, to sell the parties'

home and then she and the children moved to Jackson.  They purchased a

home at 15 Deepwood Drive and have lived in said home until the trial. The

home has now been sold. . . .Wife has arranged for a home in Pennsylvania

after the divorce and her daughter will be living with her at least temporarily.

Wife has paid some marital funds toward the home, and borrowed money from

her daughter and her mother. The home is not titled in her name, although she

pays the note and the expenses. Wife maintains her certification as a medical
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technician, but for over 25 years she has not worked in that area and said she

would have to go back to significant training to reenter the work force. Wife

is not interested in doing that.

Husband moved to Mayfield, Kentucky after the divorce was filed. Husband

admitted a number of extramarital affairs during the marriage. Husband has

$1.5 million in one life insurance policy and $250,000.00 in another policy.

Husband most recently is employed at the Gaston Purchase Medical Center in

Mayfield, Kentucky, with a salary of $550,000.00 per year for the first two

years and a different arrangement beginning in year three, where he will have

a lower guaranteed salary, but will be able to receive a significant annual

bonus depending on production and expenses. Husband also receives

additional non-monetary income by virtue of continuing education

reimbursement, medical insurance premium assistance, professional liability

insurance coverage, medical license fees, etc. He received a $60,000.00 sign

on bonus, plus up to $12,000.00 in relocation expenses. Husband agrees that

his financial outlook is brighter than Wife's in the future and that he can

accumulate assets in the future and that Wife will not be able to match his

accumulation ability. Both parties submitted proposed property divisions

which were extensive and for the most part similar, with some dispute as to

values.

The parties have enjoyed a standard of living commensurate with Husband's

income and based solely on his income for the duration of the marriage. Wife

testified that she never had a budget and that Husband never made significant

complaints about spending for the family. His income decreased when he was

terminated from the Jackson Clinic in Jackson, Tennessee and he suffered loss

of income by going to the Skyline Cardiology Clinic in Jackson. His current

income is significantly higher. His ability to pay off debts that have

accumulated on credit cards is significantly better than Wife's ability. Wife

currently has no marketable skills. Wife’s residence in Pennsylvania, while

seemingly expensive, is approximately 1/3 of the size of the parties' home in

Jackson, Tennessee, not as expensively appointed, and does not have as many

expensive amenities. Husband also indicated that he wished to purchase a

home in Kentucky. Husband's Financial Affidavit as to his expenses was based

mainly on the Deepwood home. The Court took those expenses and used the

Court's common sense to convert Husband's expenses to what he might spend

in a normal living situation in the foreseeable future, considering his income

and his obligations to his Wife. The Court also adjusted the Wife's proposed

spending in her Financial Affidavit and considered the fact that Wife was the
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wronged spouse, Wife's age, the length of the marriage, and several other

factors in deciding the issue of alimony.

After outlining the applicable law, the trial court divided the marital property and then

addressed Wife’s request for an award of periodic alimony:

The Court considered that this is a situation for an award of alimony in futuro.

In making that determination, the Court has considered that Wife has very little

earning capacity and marketable skills, has been out of the workforce for a

significant period of time approaching 25 years, she is 54 years old, and has

been forced to abandon her marriage relationship where she enjoyed

significant security because the Husband breached the marriage vows on a

number of occasions and placed her in a position of having to give up her

standard of living. The Court also has considered the Husband's earning

capacity and his significant income currently which very well may increase

according to his contract with his employer. Husband did not want Wife to

work outside the home and thus, rendered her incapable of earning similar

income to what she had before, or to anywhere near approach what Husband

can earn and what standard of living Husband can achieve.  The Court further

considered the relative education and training of the parties. While Wife has

a Bachelor of Science degree in medical technology, she has not worked in 25

years. Husband, on the other hand, has completed his Board Certification in

cardiology and has continuing medical education each year at the expense of

his employer. In order to reenter the workforce, Wife would be required to

have significant retraining, and would be required to compete with a younger

workforce.  The Court further considered the 29 year length of marriage, each

parties' age, physical and mental conditions. The parties separate assets will be

insignificant in this regard, but the provisions with regard to the marital

property are approximately equal. The Court also considered the standard of

living established during the marriage by the parties. The Court further

considered that Wife has made a tangible and intangible contribution to the

marriage as the financial manager, homemaker, and the fact she has traveled

around the country with Husband to enhance his career and earning power at

the expense of her own. The Court also considered that the Husband was

without doubt, the architect of the destruction of the marriage, by his own

admission.  The Court further considered the fact that the Husband is a high

income earner, that his income tax bracket will be higher than the average

person, and that he will receive a significant tax deduction by payment of

alimony in futuro equal to the tax rate that he pays to the federal government.

While the Court is aware that rehabilitative alimony is the preferred alimony,
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it is simply not applicable in this case where Wife is being required to give up

the standard of living that she has worked alongside Husband to achieve over

a long period of time, but now being deprived of same without fault of her

own.

Thus, the trial court considered the circumstances during the parties’ marriage, including

Husband’s high earning capacity, Wife’s lack of marketable skills after being out of the

workplace for some 25 years, Wife’s contribution as a homemaker to the family and to

Husband’s career, the length of the marriage, the parties’ ages, physical and mental

conditions, the separate property of each, and the standard of living during the marriage.  It

pointed out that Husband’s misconduct caused the destruction of the marriage.  The trial

court acknowledged the statutory preference for rehabilitative alimony but held that an award

of rehabilitative alimony would be inappropriate under the facts of this case.  It awarded

Wife alimony in futuro in the amount of $10,850 per month and added: “Said alimony shall

be modifiable and shall be included in Wife’s gross income for federal income tax purposes.”

 

On January 14, 2013, the thirtieth day after entry of the final order, Husband filed a motion

to alter or amend the judgment pursuant to Rule 59.04 of the Tennessee Rules of Civil

Procedure.  In the motion, Husband raised several issues regarding the division of marital

property and an award of attorney fees to Wife.  Several days later, on January 30, 2013, the

trial court held a hearing on Husband’s motion to alter or amend.  However, for reasons that

do not appear in the record, the trial court did not enter its order denying Husband’s motion

to alter or amend until seven months later, on July 30, 2013. 

In the meantime, on April 29, 2013, Wife filed a “Motion to Increase Alimony.”  In Wife’s

motion, she said that, after the trial, “Wife has learned that she will owe IRS taxes in the

approximate amount of $24,000 annually on the alimony paid by Husband.”  Wife also

claimed that, since she moved in August 2012, she had a better estimate of her average

monthly expenses in her new residence and the reduction in her ability to pay her bills and

save for the future. 

In response to Wife’s motion to increase her alimony, Husband contended that Wife’s motion

was not properly before the court because it was not filed within 30 days of the final

judgment.  Consequently, Husband argued, “the trial court lacks jurisdiction to rule on the

motion.”  He noted: “Though other post-judgment motions were timely filed and heard in this

matter, [Wife] did not file her Motion to Increase Alimony until April 29, 2013.”  While

acknowledging that the timely filing of other post-judgment motions affects the finality of

the final order, Husband maintained that Rule 59.01 of the Tennessee Rules of Civil

Procedure prevents the successive filing of post-judgment motions.  In the alternative,

Husband argued that, if the trial court chose to address the merits of Wife’s motion to
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increase alimony, it should require her to show a material change in circumstances in order

to obtain an increase, and Husband insisted that learning her tax liability did not satisfy that

standard. 

  

On July 26, 2013, the trial court held an evidentiary hearing on Wife’s motion to increase

alimony.  At the hearing, in the course of discussing what kind of post-judgment motion Wife

had filed, counsel for Wife told the trial court, “Well, obviously we’re not traveling under

a Rule 59.  This is a 60.02 rule.”   The trial court disagreed and ultimately decided to treat

Wife’s motion as a request to modify alimony. It stated: “There’s certain standards of proof

that you have to have to modify alimony, and that is a material change of circumstances

occurring since the entry of an order setting the alimony[.]” 

 

In her testimony at the hearing, Wife acknowledged that the proof she submitted at trial on

her expenses did not include the federal tax liability on any alimony from Husband. She

claimed that she could not have calculated the taxes due on the alimony until after the trial

court made its award.  After the divorce decree was entered, she explained, she consulted a

tax professional who calculated the taxes due on her alimony.  On cross-examination, Wife

backtracked somewhat on her assertion that she could not previously have calculated her tax

liability:

Question: Now, when the original alimony in futuro was awarded, you knew

that you had to pay federal income tax on that alimony correct?

Wife: When I read my affidavit when I got it– I don’t know when it was

mailed.  It was sometime in December of ‘12.  I read that, but I had no idea,

being not an accountant, as to how that was going to affect me. 

Question: Right.  But you understood that you were legally required to pay

federal income tax on the alimony?

Wife: Yes, that’s correct. 

Question: And the situation has not changed from when the original order was

issued until now.  Your legal requirement to pay federal income tax is the same

now as it was back then?

Wife: That’s correct. 

Question: All right. And you have the ability to determine what an estimate of

your federal income tax exposure is going forward, correct?
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Wife: Do I have the ability?

Question: Yeah. Well, not you personally, but you can work with an

accountant and do that?

Wife: Of course.  That’s what I did, yes. 

* * *

Question: But before there was a final order in this case, you had the

opportunity to figure out what your federal income tax exposure would be

going forward?

Wife: I had the opportunity, yes.

Question: You did not do that?

Wife: I did not do that. 

Thus, Wife conceded that, at the time of trial, she could have estimated her tax liability on

any alimony award and could have calculated her liability prior to entry of the final order. 

At the conclusion of the hearing, the trial court took the matter under advisement.

 

Several days later, the trial court sent the parties a letter ruling, which was then incorporated

into an order entered on August 19, 2013.  The order stated that, in the divorce decree, the

trial court did not take into account the taxes Wife would pay on any award of alimony

“because the information was not available at the time of trial. The information was not

available because the Wife did not know what the alimony would be, nor what her tax

liability would be.”  It held that “a material change in circumstances has occurred in that

there was information that is available now, that was not available at the time of the entry of

the Final Decree which justifies the additional award.”  The trial court noted that, in making

its original alimony award, it had found “that the Husband still would have approximately

$7,000.00 [per month] in excess income,” after paying Wife’s alimony and his own expenses. 

It increased Wife’s alimony in futuro by $1,000 per month, for a total of $11,850 per month,

and commented that “Husband, with his excess income, will have no problem whatsoever

in paying the additional award.”
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Husband timely filed two notices of appeal: one appealing the original order after the trial

court denied his Rule 59.04 motion, and the other appealing the grant of Wife’s motion to

increase alimony.  This Court then consolidated the two appeals.3

ISSUES ON APPEAL AND STANDARD OF REVIEW

On appeal, Husband raises several issues: 

A.  A trial court cannot consider a motion to modify an award of alimony

based upon a material change in circumstances before there has been a final

judgment.  In this case, the final order of divorce was not yet final when the

trial court found a material change in circumstances and increased Wife’s

alimony.  Did the trial court err in hearing the untimely motion to increase

alimony?

B.  The party seeking an increase in alimony bears the burden of demonstrating

a substantial and material change in circumstances.  Wife’s only claim of

change in circumstances was her federal income tax liability on her alimony,

something that was foreseeable and foreseen at the trial.  Did the trial court err

in increasing Wife’s award of alimony in futuro by $1,000 a month when Wife

failed to demonstrate that her federal tax liability for her alimony was

unforeseen?

C.  An award of alimony should be based upon a party’s need based upon

reasonable expenses and the other party’s ability to pay.  In this case, the trial

On January 24, 2013, Wife filed a contempt petition alleging that Husband failed to pay debts he was3

ordered to pay in the divorce decree. The trial court’s order dismissing Wife's motion for contempt was not
entered until December 13, 2013, several months after the entry of the orders that are the subject of this
appeal.  After oral argument, this Court issued an order directing the parties to file supplemental briefs on
the issue of whether the unresolved contempt motion made non-final the July 30, 2013 and August 19, 2013
orders, and thus whether it affected the issues in this appeal.  The parties submitted supplemental briefs on
this issue, as directed. After considering the parties’ briefs, the Court is satisfied that the unresolved contempt
petition did not affect the finality of the orders that are the subject of this appeal. Generally, “[a] contempt
proceeding is sui generis, and is ‘incidental’ to the case out of which it arises.” Poff v. Poff, No. 01-A-01-
9301-CV00024, 1993 WL 73897, at *2 (Tenn. Ct. App. Mar. 17, 1993); see also Glover v. Glover, No.
E2002-01690-COA-R3-CV, 2003 WL 465606, at *1 n.2 (Tenn. Ct. App. Feb. 25, 2003).  Thus, a contempt
motion filed after an otherwise final order is viewed as an independent action, and resolution of the contempt
allegation motion is “not among the issues that must be resolved before an otherwise final order in the
underlying case will be considered final for the purposes of Tenn. R. App. P. 3(a).” Poff, 1993 WL 73897,

at *2. 
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court found that “Wife’s expenses introduced at this hearing still are in excess

of what her real needs are.”  Where many of Wife’s expenses are excessive,

did the trial court abuse its discretion in awarding alimony in futuro of $10,850

per month given Husband’s ability to pay?

D.  In Tennessee, there is a legislative preference for transitional or

rehabilitative alimony.  The trial court awarded Wife alimony in futuro.  Did

the trial court abuse its discretion in awarding alimony in futuro? 

As can be seen, some of the issues Husband raises involve the initial award of alimony and

others challenge the trial court’s modification of the original award.  In response, Wife asks

us to affirm the trial court’s rulings and also seeks an award of attorney fees and costs for this

appeal. 

To the extent that our consideration of the issues involves the trial court’s factual findings,

our review is de novo upon the record, accompanied by a presumption of the correctness of

the trial court’s findings of fact, unless the evidence preponderates otherwise. Tenn. R. App.

P. 13(d); Bogan v. Bogan, 60 S.W.3d 721, 727 (Tenn. 2001).  To the extent that the factual

findings hinge on witness credibility, “trial courts are accorded significant deference in

resolving factual disputes when the credibility of the witnesses is of paramount importance.”

Davis v. Davis, 223 S.W.3d 233, 238 (Tenn. Ct. App. 2006);  ARC LifeMed, Inc. v. AMC-

Tennessee, Inc., 183 S.W.3d 1, 24 (Tenn. Ct. App. 2005). “[A]ppellate courts will not

re-evaluate a trial judge’s assessment of witness credibility absent clear and convincing

evidence to the contrary.”  Wells v. Tennessee Bd. of Regents, 9 S.W.3d 779, 783 (Tenn.

1999) (citing Humphrey v. David Witherspoon, Inc., 734 S.W.2d 315, 315-16 (Tenn. 1987);

Bingham v. Dyersburg Fabrics Co., Inc., 567 S.W.2d 169, 170 (Tenn. 1978)).  The trial

court’s conclusions of law are subject to a de novo review with no presumption of

correctness.  S. Constructors, Inc. v. Loudon County Bd. of Educ., 58 S.W.3d 706, 710

(Tenn. 2001).

As to the initial award of spousal support, on appeal, the appellate court will afford the trial

court “broad discretion to determine whether spousal support is needed and, if so, the nature,

amount, and duration of the award.” Gonsewski v. Gonsewski, 350 S.W.3d 99, 105 (Tenn.

2011).  Absent an abuse of discretion, the appellate court is generally disinclined to

second-guess the trial judge’s decision on spousal support.  Id. (citing Kinard v. Kinard, 986

S.W.2d 220, 234 (Tenn. Ct. App. 1998)). “Abuse of discretion is found ‘only when the trial

court applied incorrect legal standards, reached an illogical conclusion, based its decision on

a clearly erroneous assessment of the evidence, or employed reasoning that causes an

injustice to the complaining party.’ ”  Discover Bank v. Morgan, 363 S.W.3d 479, 487

(Tenn. 2012) (citing State v. Jordan, 325 S.W.3d 1, 39 (Tenn. 2010)).  Under the abuse of

discretion standard, a trial court’s ruling “will be upheld so long as reasonable minds can
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disagree as to the propriety of the decision made” or “as long as it falls within a range of

acceptable alternatives”; it does not permit the appellate court to substitute its judgment for

that of the trial court.  Discover Bank, 363 S.W.3d at 487; Gilbert v. Wessels, No.

E2013-00255-COA-R10-CV, 2013 WL 6063329, at *1 (Tenn. Ct. App. Nov. 18, 2013)

(citing Eldridge v. Eldridge, 42 S.W.3d 82, 85 (Tenn. 2001); Ward v. Glover, 206 S.W.3d

17, 38 (Tenn. Ct. App. 2006)). 

Husband also asks us to review the trial court’s adjudication of Wife’s post-judgment motion. 

The trial court’s adjudication of a post-judgment motion filed pursuant to either Rule 59.04

or Rule 60.02 of the Tennessee Rules of Civil Procedure is reviewed under the abuse of

discretion standard.  Discover Bank,, 363 S.W.3d at 487. The trial court treated Wife’s post-

judgment motion as a petition to modify the original award of alimony, which requires a

finding that there has been a substantial and material change in circumstances.  Church v.

Church, 346 S.W.3d 474, 482 (Tenn. Ct. App. 2010).  In order to justify an alimony

modification, the change in circumstances must have occurred since the original award,

significantly affect either the obligor’s ability to pay or the obligee’s need for support, and was

not anticipated or contemplated at the time of the original divorce.  Id.   A trial court’s decision on

request to modify an alimony obligation is also reviewed under an abuse of discretion

standard.  Id. at 487. 

ANALYSIS

We consider first the original award of alimony, and then review the trial court’s adjudication

of Wife’s motion to increase the alimony.

Original Alimony Award 

Husband argues the trial court abused its discretion in awarding Wife alimony in futuro, as

opposed to rehabilitative or transitional alimony.  He notes that Wife was 54 years old at the

time of trial, has no significant health issues, and has maintained her  certification as a

medical technician.  Husband also points out that Wife is physically able to return to the

workplace with appropriate training; she simply does not wish to do so.  Husband emphasizes

our Supreme Court’s decision in Gonsewski v. Gonsewski, 350 S.W.3d 99, 100, 108 (Tenn.

2011), and argues that “life-long awards of spousal support guaranteeing the standard of

living enjoyed during the marriage have been superseded by a preference for short-term

awards, and that the ‘fundamental purpose’ of alimony awards is to eliminate spousal

dependency when possible.”

We find that Gonsewski is of little help to Husband in this case.  In Gonsewski, both parties

were in their early forties at the time of the divorce.  The wife had steady employment making

$72,000 per year, and the husband made between $120,000 and $140,000 per year. The trial
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court in Gonsewski declined to award the wife alimony, but the intermediate appellate court

found that the trial court had abused its discretion and awarded her alimony in futuro. Id. at

103-04. On appeal, the Supreme Court in Gonsewski held that the intermediate appellate court

had erred in finding that the trial court had abused its discretion in declining to award

alimony.  Id. at 112.

The facts in this case bear little resemblance to those in Gonsewski.  In contrast to Gonsewski,

both parties in this case were well into their fifties at the time of the divorce trial. Wife in the

case at bar has been a homemaker for over 25 years, in accordance with Husband’s specific

request.  Husband in this case makes many multiples of the annual income of the husband in

Gonsewski, and Wife makes no income whatsoever, so the difference in the income level of

the spouses in this case is not comparable to that in Gonsewski.  Moreover, we note that the

appellate court’s standard for reviewing a trial court’s decision on spousal support is abuse

of discretion.  In Gonsewski, the appellate court was charged with considering whether the

trial court had abused its discretion in declining to award alimony; in this case, we review the

trial court’s decision to grant Wife’s request for an award of alimony.  Thus, since the facts

in this appeal are so different from those in Gonsewski, and we are reviewing a trial court’s

decision to award alimony rather than deny it, we find our Supreme Court’s decision in

Gonsewski to be only marginally useful in this appeal.     4

Tennessee statutes governing alimony clearly provide for alimony in futuro where warranted:

Such alimony [in futuro] may be awarded when the court finds that there is

relative economic disadvantage and that rehabilitation is not feasible, meaning

that the disadvantaged spouse is unable to achieve, with reasonable effort, an

earning capacity that will permit the spouse's standard of living after the divorce

to be reasonably comparable to the standard of living enjoyed during the

marriage, or to the post-divorce standard of living expected to be available to

the other spouse, considering the relevant statutory factors and the equities

between the parties.

In Gonsewski, the Supreme Court reached back to cite Crabtree v. Crabtree and compared the facts in4

Gonsewski with those in Crabtree.  Gonsewski, 350 S.W.3d at 112 (citing Crabtree v. Crabtree, 16 S.W.3d
356 (Tenn. 2000)).  The Gonsewski Court’s decision to resurrect Crabtree is unfortunate given the fact that
the reasoning in Crabtree has been largely legislatively abrogated.   See Wiser v. Wiser, 339 S.W.3d 1, 16-17
(Tenn. Ct. App. 2010) (perm. app. denied Feb. 16, 2011) (discussing history of Tennessee Code Annotated
§ 36-5-121(c)(1) and (2) (2005) and fact that statute as amended explicitly emphasizes consideration of the
parties’ pre-divorce and post-divorce standard of living, contrary to reasoning in Crabtree).  Under
Tennessee Code Annotated § 36-5-121, as modified in 2005 in the wake of the Court’s 2002 Crabtree
decision, alimony in futuro would clearly have been warranted under the facts that were presented in
Crabtree.     
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Tenn. Code Ann. § 36-5-121(f)(1); Gorman v. Gorman, No. M2010-02620-COA-R3-CV,

2011 WL 5599867, at *5 (Tenn. Ct. App. Nov. 16, 2011).  The trial court acknowledged the

legislative preference for rehabilitative alimony: “While the Court is aware that rehabilitative

alimony is the preferred alimony, it is simply not applicable in this case.”   We agree that

alimony in futuro, rather than rehabilitative alimony, is appropriate in this case.  The trial

court below appropriately balanced the factors to be considered in determining the nature of

an award of spousal support, set forth in Tennessee Code Annotated § 36-5-121(i).   In5

The statute provides:5

(i) In determining whether the granting of an order for payment of support and maintenance
to a party is appropriate, and in determining the nature, amount, length of term, and manner
of payment, the court shall consider all relevant factors, including:

(1) The relative earning capacity, obligations, needs, and financial resources of each party,
including income from pension, profit sharing or retirement plans and all other sources;

(2) The relative education and training of each party, the ability and opportunity of each
party to secure such education and training, and the necessity of a party to secure further
education and training to improve such party’s earnings capacity to a reasonable level;

(3) The duration of the marriage;

(4) The age and mental condition of each party;

(5) The physical condition of each party, including, but not limited to, physical disability
or incapacity due to a chronic debilitating disease;

(6) The extent to which it would be undesirable for a party to seek employment outside the
home, because such party will be custodian of a minor child of the marriage;

(7) The separate assets of each party, both real and personal, tangible and intangible;

(8) The provisions made with regard to the marital property, as defined in § 36-4-121;

(9) The standard of living of the parties established during the marriage;

(10) The extent to which each party has made such tangible and intangible contributions to
the marriage as monetary and homemaker contributions, and tangible and intangible
contributions by a party to the education, training or increased earning power of the other
party;

(11) The relative fault of the parties, in cases where the court, in its discretion, deems it
appropriate to do so; and

(continued...)
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particular, the trial court properly considered the parties’ very high standard of living during

their 29-year marriage.  Husband will continue to enjoy this lifestyle, given his income, even

with his alimony obligation.  In contrast, Wife has been out of the workforce, caring for the

family as a homemaker, for over 25 years.  The General Assembly has specifically indicated

that courts are to provide for a divorcing spouse who finds herself or himself economically

disadvantaged by a decision to leave the workforce and contribute to the family as a

homemaker:

(c)(1) Spouses have traditionally strengthened the family unit through private

arrangements whereby one (1) spouse focuses on nurturing the personal side of

the marriage, including the care and nurturing of the children, while the other

spouse focuses primarily on building the economic strength of the family unit.

This arrangement often results in economic detriment to the spouse who

subordinated such spouse’s own personal career for the benefit of the marriage.

It is the public policy of this state to encourage and support marriage, and to

encourage family arrangements that provide for the rearing of healthy and

productive children who will become healthy and productive citizens of our

state.

(2) The general assembly finds that the contributions to the marriage as

homemaker or parent are of equal dignity and importance as economic

contributions to the marriage. Further, where one (1) spouse suffers economic

detriment for the benefit of the marriage, the general assembly finds that the

economically disadvantaged spouse’s standard of living after the divorce should

be reasonably comparable to the standard of living enjoyed during the marriage

or to the post-divorce standard of living expected to be available to the other

spouse, considering the relevant statutory factors and the equities between the

parties.

Tenn. Code Ann. § 36-5-121(c)(1) and (2) (Supp. 2013).  Under all of these circumstances,

we find no error in the trial court’s decision to award Wife alimony in futuro.

Husband also argues that the amount of alimony awarded by the trial court is unreasonable. 

He contends that the trial court erred in relying on his take-home salary at the time of trial,

since it will be reduced significantly in two years under his agreement with his Kentucky

(...continued)5

(12) Such other factors, including the tax consequences to each party, as are necessary to
consider the equities between the parties.

Tenn. Code Ann. § 36-5-121(i) (Supp. 2013). 
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employer.  He also asserts that the trial court erred in relying on many of the expenses set

forth in Wife’s financial affidavit and that the alimony award exceeded Wife’s real needs.

  

In fashioning an award of spousal support, the primary considerations are the recipient

spouse’s need and the obligor spouse’s ability to pay.   Burlew v. Burlew, 40 S.W.3d 465, 4706

(Tenn. 2001).  In determining Husband’s ability to pay spousal support, the trial court

considered not only Husband’s actual income but also his very high earning capacity.  See

Bogan v. Bogan, 60 S.W.3d 721, 735 (Tenn. 2001).  Many of the factual findings relied upon

by the trial court in making its award of alimony were undisputed. Those that were not

undisputed, such as certain facts involving Wife’s expenses, were based on the trial court’s

assessment of Wife’s credibility, as to her testimony as well as the financial affidavits she

submitted.  As referenced above, “trial courts are able to observe witnesses as they testify and

to assess their demeanor, which best situates trial judges to evaluate witness credibility.” 

Wells, 9 S.W.3d at 783.  After carefully reviewing the evidence, we find no abuse of the trial

court’s discretion in its original award to Wife of alimony in futuro in the amount of $10,850

per month.

Motion to Increase Alimony

On appeal Husband raises several concerns regarding the trial court’s adjudication of the

Wife’s “Motion to Increase Alimony.”  He argues that Wife’s motion was untimely  and that,

at any rate, Wife’s tax liability was clearly foreseeable and cannot constitute a substantial and

material change in circumstances.  In response, Wife contends that the divorce decree was not

yet final, so the trial court had jurisdiction to modify the decree as it saw fit.

 

The “Motion to Increase Alimony” filed by Wife asserts:

Since the trial of the cause on November 5, 2012, Wife has learned that she will

owe IRS taxes in the approximate amount of $24,000.00 annually on the

alimony paid by Husband.  In addition, she has a better estimate of her average

monthly expenses in her present location since her move in August[] 2012. 

Therefore, her capability to pay her bills and save any money for the future is

significantly reduced.

Wife’s motion was filed on April 29, 2013, several months after entry of the final decree of

divorce but prior to issuance of the trial court’s written order on Husband’s motion to alter or

amend.  As can be seen by the motion’s heading and its substance, Wife made no attempt to

Trial courts are to consider the same statutory factors set forth in Tennessee Code Annotated § 36-5-121(i)6

in determining the amount of an award of spousal support.  See supra footnote 5.
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indicate whether she intended the motion to be filed pursuant to Rule 59 of the Tennessee

Rules of Civil Procedure, Rule 60 of the Tennessee Rules of Civil Procedure, whether she

intended it as a motion to modify a final award of alimony, or whether she intended it to be

something else entirely.

    

Putting Wife’s motion into the proper procedural pigeonhole is no easy task.  The trial court

clearly struggled with the issue.  It ended up treating it as a motion to modify a final award

of alimony and held that the information on Wife’s tax liability constituted a material change

in circumstances that warranted an increase in Husband’s alimony obligation. 

Wife’s appellate brief on this issue is of little assistance to the Court.  She cites Salsman v.

Texcor Industries, Inc., No. W2001-00730-COA-R9-CV, 2002 WL 1838135, at *4 (Tenn.

Ct. App. July 29, 2002) (“Under Rule 59.04, it is well settled that ‘any order or judgment of

the Circuit Court is subject to the control of the trial judge and may be modified or set aside

by him at any time before coming final.’”).  This is unhelpful since Salsman involved a Rule

59.04 motion filed a mere three days after a voluntary nonsuit, a procedural posture that is

completely different from that which is presented in the instant appeal.  Wife cites no

authority for filing her motion months after entry of the divorce decree but prior to resolution

of a motion to alter or amend filed by the opposing party. 

Under the circumstances of this case, however, we need not resolve that issue because,

regardless of how one would properly categorize Wife’s motion, we must conclude that the

trial court erred in increasing Husband’s alimony obligation.  Wife contends that she could

not have “foresee[n] the amount of the tax liability prior to learning the amount of alimony

the Trial Court would award.”   This is unconvincing.  It could not have been a shock to Wife7

to learn that she would have federal tax liability associated with her receipt of alimony.8

Indeed, the divorce decree refers to how taxes are to be paid and recites tax allocation as a

factor in awarding alimony in futuro.  In her request for alimony, Wife sought an award in

excess of $15,500 per month in alimony and was awarded $10,850 per month.  Nothing in her

proof at trial appears to take into account potential tax liability, even for the amount of

alimony Wife sought.   It is hard, under the circumstances, to view the omission of estimated9

potential tax liability from Wife’s proof at trial as anything but an oversight.

Taking Wife’s argument at face value, she offers no explanation for why she could not have calculated her7

federal tax liability on the alimony award after the trial court’s letter ruling but before entry of the divorce
decree a month later, or even within thirty days after entry of the decree. 

“[I]n this world nothing can be said to be certain, except death and taxes.”  Letter from Benjamin Franklin8

to Jean-Baptiste Leroy (1789) (reprinted in The Works of Benjamin Franklin, 1817).

Wife’s financial affidavit, which included her request for over $15,500 per month in alimony, sought $5009

per month for real estate taxes but made no reference to federal income taxes. 
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Wife did not ask the trial court to re-open the proof at trial, and the trial court did not do so.

While there was an evidentiary hearing, it was held in the context of the trial court’s decision

to treat the motion as a request to modify a final alimony award that required Wife to show

a substantial and material change in circumstances warranting an increase.  It cannot be said

that Wife’s tax liability on the alimony was a “change” or that it was not anticipated or

contemplated at the time of the original divorce.  Thus, Wife did not prove a substantial and

material change in circumstances. Church, 346 S.W.3d at 482. On appeal, Wife makes no

attempt to fit her request for an increase in alimony within the parameters of either Rule 59.04

or 60.02 of the Tennessee Rules of Civil Procedure, and she offers this Court no other

mechanism for justifying the increase.  Therefore, regardless of the label that would

appropriately attach to Wife’s motion to increase alimony, we must hold that the trial court

erred in granting her motion.

  

Accordingly, we affirm the trial court’s original award of alimony in futuro to Wife and

reverse the trial court’s grant of Wife’s motion for an increase from the original amount of the

award.  Given this decision, we decline Wife’s request for an award of attorney fees and costs

on appeal.  Each party will be responsible for his or her own attorney fees and costs on appeal.

 

All other issues raised on appeal are pretermitted by this decision.

CONCLUSION

The trial court’s decision is affirmed in part and reversed in part, as set forth in this Opinion. 

Costs on appeal are assessed one-half against Defendant/Appellant Thomas Joseph Salvucci

and his surety, and one-half against Plaintiff/Appellee Rhonda Joan Correnti Salvucci, for

which execution may issue if necessary.   

   

                                                                                    ___________________________ 

HOLLY M. KIRBY, JUDGE       

-17-


