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To Seal or Not to Seal, 
That is the Question.

To Seal: Perchance to Reveal:  
Ay, there’s the Rub.

Presented by Judge Frank G. Clement, Jr.
Court of Appeals of Tennessee 

• “[A]ll courts shall be open. . . .” Article I, Section 
17 of the Tennessee Constitution.

• “The openness of judicial proceedings 
extends to judicial records.” In re NHC -
Nashville Fire Litigation, 293 S.W.3d 547, 560 
(Tenn. Ct. App. 2008) (citing Knoxville News–
Sentinel v. Huskey, 982 S.W.2d 359, 362-63 (Tenn. 
Crim. App. 1998)).
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• The public access doctrine is codified in the 
Tennessee Public Records Act. Tenn. Code 
Ann. § 10-7-101, et seq.

• The definition of “public records” that are 
subject to public access include the following 
court records: “the pleadings, documents, 
and other papers filed with the Clerk[s] of . . . 
all courts.” Id. at 564 (citing Ballard v. Herzke, 
924 S.W.2d 652, 661 (Tenn. 1996)(emphasis 
in Ballard ) (quoting Tenn. Code Ann. § 10-7-
403)). 

• The pleadings, documents, and other 
papers filed with the clerks of all 
courts are public records. See Tenn. 
Code Ann. § 10-7-403.

However . . . 
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} Documents and information 
exchanged in discovery that have
not been filed  with the court are 
not public records. 

See In re NHC, 293 S.W.3d at 561; Seattle 
Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984); 
Ballard, 924 S.W.2d at 661-62. 

} “Every court has supervisory power over its 
own records and files, and access has been 
denied where court files might have become 
vehicles for improper purposes.” In re NHC, 
293 S.W.3d at 561.

} A trial court’s supervisory authority over its 
own records and files can be found in Tenn. 
R. Civ. P. 26.03; however, this rule generally 
pertains to discovery and the use of records 
and information prior to filing with the court.
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} “There is a stark difference” between 
protective orders entered pursuant to 
the discovery provisions of Fed. R. Civ. 
P. 26 and orders to seal court records.

Shane Group Inc. v. Blue Cross Blue Shield of 
Michigan, 825 F.3d 299, 305 (6th Cir. 2016).

} Documents filed with the court under seal 
and unfiled documents subject to the blanket 
protective order are subject to different legal 
principles. See In re NHC, 293 S.W.3d at 560.

} The Tennessee Supreme Court has cautioned 
that “any restriction on public access [to 
judicial records] must be narrowly tailored to 
accommodate the competing interests 
without unduly impeding the free flow of 
information.” Id. at 561 (quoting Huskey, 982 
S.W.2d at 363).



10/24/18

5

} A district court may enter a “protective order” 
limiting the use or disclosure of discovery 
materials upon a mere showing of “good 
cause[.]” Shane Grp., Inc., 825 F.3d at 305 
(quoting Fed. R. Civ. P. 26(c)(1)). 

} These orders are often blanket in nature, and 
allow the parties to determine in the first 
instance whether particular materials fall 
within the order's protection. Id.

} “At the adjudication stage, . . . very different 
considerations apply.” Shane Grp., Inc., 825 
F.3d at 305 (quoting Joy v. North, 692 F.2d 
880, 893 (2d Cir. 1982)). 

} The line between discovery and adjudicative 
is crossed “when the parties place material in 
the court record.” Id. (citing Baxter Int’l Inc. v. 
Abbott Labs., 297 F.3d 544, 545 (7th Cir. 
2002)). 
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} “Secrecy is fine at the discovery stage, before 
the material enters the judicial record.” Shane 
Grp. Inc., 825 F.3d at 305 (quoting Baxter 
Int’l Inc., 297 F.3d at 545); see also In re 
NHC, 293 S.W.3d at 564 (citing Ballard, 924 
S.W.2d at 662).

} However, once a document is filed, several 
public interests are implicated. Id.; see also In 
re NHC, 293 S.W.3d at 564.

The presumption of openness may be overcome 
. . .

} “only by an overriding interest based on 
findings that closure is essential to preserve 
higher values and is narrowly tailored to serve 
that interest.” 

In re NHC, 293 S.W.3d at 560 (citing State v. Drake,
701 S.W.2d 604, 607 (Tenn.1985) (quoting Press–
Enter. Co. v. Superior Court, 464 U.S. 501, 506 
(1984)).
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“Only the most compelling reasons can justify 
non-disclosure of judicial records.”

In re Knoxville News-Sentinel Co., Inc., 723 F.2d 
470, 476 (6th Cir. 1983) (citing Brown & Williamson, 
710 F.2d 1165, 1179-80 (6th Cir. 1983); United 
States v. Myers, 635 F.2d at 952).

Exceptions to the strong presumption in favor 
of openness fall into two broad categories: 

} Those based on the need to keep order and 
dignity in the courtroom, . . . and 

} Those which center on the content of the 
information to be disclosed to the public.

Rudd Equip. Co., Inc. v. John Deere Constr. & 
Forestry Co., 834 F.3d 589, 593 (6th Cir. 2016) 
(citing Brown & Williamson, 710 F.2d at 1176).
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} In determining the appropriateness 
of sealing court records under the content of 
the information exception, 

} “[courts] consider, among other things, the 
competing interests of the defendant’s right 
to a fair trial, the privacy rights of the 
participants or third parties, trade secrets, 
and national security.” 

Rudd Equip. Co., 834 F.3d at 593 (citations omitted).

Shielding material in court records should be 
done

only if there is a “compelling reason why 
certain documents or portions thereof should 
be sealed.”

Rudd Equip. Co., 834 F.3d at 593 (quoting Shane 
Grp., Inc., 825 F.3d at 305).
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} When appropriate, “the seal must be narrowly 
tailored to serve that reason,” [the compelling 
reason why certain documents or portions 
thereof should be sealed], and

} should “‘analyze in detail, document by 
document, the propriety of secrecy, providing 
reasons and legal citations.’”

Rudd Equip. Co., 834 F.3d at 5934 (citation omitted).

• Protective orders limit access to certain 
documents or information, or withhold 
documents from public view. In re NHC, 293 
S.W.3d at 560 (citing 20 Am.Jur.2d Courts §
30 (2005)).

• “Protective orders are intended to offer 
litigants a measure of privacy, while 
balancing against this privacy interest the 
public’s right to obtain information 
concerning judicial proceedings.” Id. at 562.



10/24/18

10

• An “individualized” order is one that was 
issued after the court conducted an 
individualized assessment of specific 
documents or type of information that shall 
be subject to the protective order.

• A “blanket” order is one that was issued 
without conducting an individualized 
assessment.

• “[U]pon motion by any party and for good 
cause shown, a trial court has the authority to 
make any order ‘to protect a party or person 
from annoyance, embarrassment, oppression, 
or undue burden or expense. . . .” Tenn. R. 
Civ. P. 26.
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} Standards that govern a trial court’s decision 
to initially issue a protective order are 
succinctly stated in Ballard , 924 S.W.2d at 
658-59.

} To establish “good cause” under Rule 26(c), the 
moving party must show that disclosure will 
result in a clearly defined injury. Id. at 658.

} “Broad allegations of harm, unsubstantiated 
by specific examples or articulated 
reasoning,” do not amount to a showing of 
good cause. Ballard , 924 S.W.2d at 658. 

} Mere conclusory allegations are insufficient. 
Id.
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• In determining whether good cause has been 
established for a protective order, it is 
important that trial courts balance one party’s 
need for information against the injury that 
would allegedly result if disclosure is 
compelled. 

See Ballard, 924 S.W.2d at 658.

• Factors in favor of a finding of good cause
include: 

• (1) the litigation involves private litigants; 
• (2) the litigation concerns matters of private 

concern or of little legitimate public interest; 
and 

• (3) disclosure would result in serious
embarrassment or other specific harm.

Ballard, 924 S.W.2d at 658-59.
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• Factors weighing against a finding of good 
cause include:

• (1) the party benefitting from the protective 
order is a public entity or official; 

• (2) the information sought to be sealed relates 
to a matter of public concern; and 

• (3) the information sought to be sealed is 
relevant to other litigation and sharing it would 
promote fairness and efficiency. 

Ballard, 924 S.W.2d at 658.

} Protective orders and their terms are not 
immutable because “a trial court retains the 
power to modify or lift a protective order that 
it has entered.” Ballard, 924 S.W.2d at 659. 
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• When seeking to modify an individualized 
order, the movant has the burden to establish 
that the need for access to the materials 
outweighs the privacy concerns. Ballard, 924 
S.W.2d at 660. 

• A significant factor to consider is:

Reliance

Ballard, 924 S.W.2d at 659-60.

• Protective orders are a means of facilitating 
discovery, and modification lessens the 
reliability of protective orders as a 
facilitation device. 

• Thus, reliance on the protective order is 
“one factor a court should consider in the 
balance when determining whether 
modification of a protective order is 
appropriate.”

Ballard, 924 S.W.2d at 659-60. 
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• Once a party moves to modify a protective 
order, a trial court must balance the factors 
initially considered when determining good 
cause, and in addition, consider the reliance of 
the original parties to the order, to determine 
whether good cause still exists for the order. 
Ballard, 924 S.W.2d at 660. 

• If access to protected materials can be granted 
without causing harm to legitimate privacy 
interests, access should be granted. Id.

} Conversely, blanket protective orders are 
better suited for unfiled documents and 
information because discovery documents 
are not considered public or judicial records 
unless and until filed with the clerk of the 
court. See In re NHC, 293 S.W.3d at 564.

} Caveat: No individualized review is required 
for blanket protective orders that only 
pertain to unfiled discovery.
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} Blanket protective orders are seldom 
appropriate for “public records.” 

} “[I]deally, the determination of whether 
documents will be filed under seal is made 
[on an individualized basis] at the time of 
filing or before.” See In re NHC, 293 S.W.3d 
at 567.

• In limited circumstances a blanket 
protective order may be appropriate for 
filed court records. See In re NHC, 293 
S.W.3d at 567. 

• When the number of documents is 
substantial, the trial court has the 
discretion to issue a blanket order. Id.
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• In In re NHC, when the trial court entered the 
blanket protective order, the parties had           
- produced 25,000 documents in discovery,      
- taken over 100 depositions, and                       
- submitted 35,000 documents in connection 
with the in camera inspection of unfiled 
discovery.

See In re NHC, 293 S.W.3d at 568.
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} When dealing with public records, the court 
should set a date for a subsequent hearing 
to receive and resolve objections to 
unsealing “filed documents initially placed 
under seal.” In re NHC, 293 S.W.3d at 567. 

} An “individualized review” should be as 
soon as is reasonably possible. Id.

• The appropriate procedure following the filing 
of documents is to allow the party seeking to 
maintain confidentiality an opportunity to 
identify which documents are allegedly 
confidential. In re NHC, 293 S.W.3d at 567 
(citing Ballard, 294 S.W.2d at 660).

• When modification of a blanket protective order
is sought, the party seeking to maintain 
confidentiality must (1) designate the 
documents alleged to be confidential and then 
(2) establish that good cause exists with respect 
to those documents. Id. (citing Ballard at 660). 
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} When modification of a blanket protective 
order is sought, the party seeking to 
maintain confidentiality must

} (1) designate the documents alleged to be 
confidential and then 

} (2) establish that good cause exists with 
respect to those documents.

In re NHC, 293 S.W.3d at 567 (citing Ballard, 
924 S.W.2d at 660). 

• Reliance on a blanket protective order ordinarily 
weighs little in the balance against modification. 
Ballard at 660.

• The party seeking to maintain confidentiality 
under a blanket order should be afforded an 
opportunity to indicate precisely which 
documents are allegedly confidential. Id.

• The party seeking to maintain the seal then has 
the burden of establishing good cause with 
respect to those documents. Id.
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} All documents filed with the clerk of the 
Court of Appeals are public records; thus, 
they are open to the public unless they are 
protected from disclosure by a statute, rule, 
or court order. 

See Tenn. S. Ct. R. 34. 

• Documents that are sealed or made 
confidential by a statute or rule shall remain 
under seal and confidential on appeal 
pursuant to Tenn. Ct. App. R. 15(a) unless 
and until the appellate court orders 
otherwise. 
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• “For a document to be filed under seal in 
the appellate court pursuant to [a trial 
court’s protective order], the trial court 
must have made an individualized
determination that the particular 
document should be filed under seal.” 
Tenn. Ct. App. R. 15(b)(ii).

• To put this in a visual perspective . . . 
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• A blanket trial order placing public 
records under seal may necessitate a 
remand . . . 

• with instructions for the trial court to 
make an individualized determination 
of each document under seal. 

See Tenn. Ct. App. R. 15(b)(ii); see also Shane Grp., 
Inc., 825 F.3d at 306; see also Brown & Williamson, 
710 F.2d at 1176.

} “[A] district court that chooses to seal court 
records must set forth specific findings and 
conclusions ‘which justify nondisclosure to 
the public.’” Shane Grp., Inc., 825 F.3d at 306 
(quoting Brown & Williamson, 710 F.2d at 
1176 (emphasis added).

} That is true even if neither party objects to 
the motion to seal. Shane Grp., Inc., 825 F.3d 
at 306.

} A court’s obligation to explain the basis for 
sealing court records is independent of 
whether anyone objects to it. Id.
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} A court’s failure to set forth those reasons —
as to why the interests in support of 
nondisclosure are compelling, why the 
interests supporting access are less so, and
why the seal itself is no broader than 
necessary — is grounds to vacate an order to 
seal. Shane Grp., Inc., 825 F.3d at 306 (citing 
Brown & Williamson, 710 F.2d at 1176; see 
also United States v. Kravetz, 706 F.3d 47, 60 
(1st Cir. 2013)).

} “Documents previously filed under seal in 
the trial court pursuant to a specific order 
of the trial court shall be filed under seal in 
this court subject to the same restrictions 
as set forth in the trial court’s order unless
[the Court of Appeals] orders otherwise.” 
Tenn. Ct. App. R. 15(b)(i) (emphasis added).
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• “Documents made confidential or sealed pursuant 
to a statute or rule, including those records and 
briefs filed in appeals from juvenile courts subject 
to Tenn. Ct. App. R. 14, shall contain a prominent 
notation on their cover stating that they are 
confidential or sealed and indicating the authority 
for such protection.” Tenn. Ct. App. R. 15(f).

• The trial court clerk shall ensure that the records 
on appeal in such cases contain the appropriate 
notation. Id. 

• Appellate counsel has a similar responsibility; 
otherwise, they run the risk of being in contempt 
of the trial court’s order or a statute or rule.

• “Briefs, applications, and motions filed 
originally in [the Court of Appeals] will not 
be filed under seal absent a showing of 
extraordinary circumstances.”

Tenn. Ct. App. R. 15(d)(i).
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} Sealed court records may be sought by 
permissive intervention pursuant to Tenn. R. 
Civ. P. 24.02(2). 

} Alternatively, a separate action, a Public 
Records lawsuit, may be commenced 
pursuant to Tenn. Code Ann. § 10-7-505 by 
filing a petition in the chancery or circuit 
court.

• Kocher was a “Joint Petition for Approval of 
Minor’s Settlement.” Kocher v. Bearden, 2017 
WL 2080396 at *1 (Tenn. Ct. App. May 15, 
2017).

• The circuit court entered an “Agreed Order 
Sealing File and Barring Public Access to 
Hearings.” The order required the court clerk 
seal the record and withhold it from public 
access, “barring all but the parties and the 
Guardian ad Litem.” Id.
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• Two months later, the Kochers sued Durham 
School Services, asserting claims arising from the 
same accident and injuries to the minor child. 
Kocher at *1. 

• When Durham sought discovery from the 
Kochers, the Kochers refused to disclose any 
documents filed in the prior action. Id. at *2.

• Durham then sought permissive intervention in 
the prior action pursuant to Tenn. R. Civ. P. 
24.02 “to gain access to certain sealed 
documents filed in this matter.” Id. at *2. 

• When the circuit court denied the petition to 
intervene, Durham appealed. Id. at *3. 

• The Court of Appeals reversed, relying 
principally on Ballard v. Herzke: 

• “[T]hird parties, including media entities, 
should be allowed to intervene to seek 
modification of protective orders to obtain 
access to judicial proceedings or records.” 

Kocher, 2017 WL 2080396, at *4 (quoting 
Ballard, 924 S.W.2d at 657). 
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• In such circumstances, intervention “is not 
dependent on, nor is it determined by, the 
status or identification of the parties nor the 
nature of the dispute.”  

• “What is necessary is that the proposed 
intervenor demonstrates that its claims have 
‘a question of law or fact in common’ with 
the main action.”

Kocher, 2017 WL 2080396 at *4 (quoting 
Ballard, 924 S.W.2d at 658).

} “[A]ll Courts Shall Be Open.”

} “Public records” include: “the pleadings, 
documents, and other papers filed with the 
Clerk of all courts.” In re NHC, 293 S.W.3d at 
564.

} However, documents and information 
“exchanged in discovery” that have not been
filed with the court are not public records. 
See Id. at 561.
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} The trial court has the authority “to protect a 
party or person from annoyance, 
embarrassment, oppression, or undue burden 
or expense.” Tenn. R. Civ. P. 26.

} To establish “good cause” under Rule 26(c), 
the moving party must show that disclosure 
will result in a clearly defined injury. Ballard
at 658.

} Sealing judicial records “must be narrowly 
tailored to accommodate the competing 
interests without unduly impeding the free 
flow of information.” In re NHC  at 561.

} Blanket protective orders are better suited 
for unfiled documents because discovery 
documents are not considered public or 
judicial records unless and until filed with 
the clerk of the court. See In re NHC  at 
564.

} No individualized review is required for 
blanket protective orders that only pertain 
to unfiled discovery.
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} In limited circumstances a blanket order 
may be appropriate for filed court records. 
See In re HNC  at 567. 

} One circumstance being when the number 
of documents is substantial. Id.

} If a blanket order sealing filed records is 
entered, the court should established “a 
procedure for promptly receiving and 
resolving objections to unsealing the 
specific documents.” In re NHC at 567. 

} The procedure should provide for an 
individualized review of the filed documents 
initially placed under seal at a subsequent 
hearing. Id.

} The individualized review should be as soon 
as is reasonably possible. Id.
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} Documents that are sealed or made 
confidential by a statute or rule shall remain 
under seal and confidential on appeal 
pursuant to Tenn. Ct. App. R. 15(a) unless 
and until the appellate court orders 
otherwise.

• However, for a document to be filed under 
seal in the appellate court pursuant to a trial 
court protective order, “the trial court must 
have made an individualized determination 
that the particular document should be filed 
under seal.” Tenn. Ct. App. R. 15(b)(ii).

} A court’s failure to set forth those 
reasons — as to why the interests in 
support of nondisclosure are compelling, 
why the interests supporting access are 
less so, and why the seal itself is no 
broader than necessary — is grounds to 
vacate an order to seal.

Shane Grp., Inc., 825 F.3d at 306 (citing Brown & 
Williamson, 710 F.2d at 1176; see United States v. 
Kravetz, 706 F.3d 47, 60 (1st Cir. 2013)).



10/24/18

31

• Thus, blanket protective orders may 
necessitate a remand with instructions 
for the trial court to make an 
individualized determination of each 
document under seal.

See Tenn. Ct. App. R. 15(b)(ii); Shane Grp., Inc., 825 
F.3d at 306; Brown & Williamson, 710 F.2d at 
1176; U.S. v. Kravetz, 706 F.3d at 60.


