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In re Mickeal Z. et al., 2019 WL 337038 (Tenn. Ct. App., January 25, 2019), from the 

Claiborne County Juvenile Court. 

 

This is a DCS termination of parental rights 

case.  DCS became involved with the family 

in 2016.  At that time, Mother and her three 

children, ages nine, five, and one, were 

stranded for approximately six hours on the 

side of the road in a vehicle that had broken 

down.  Mother had no driver’s license and 

no proof of insurance.   She admitted to 

using “meth” and to taking a “Hydro” earlier 

that day.  She tested positive for 

methamphetamine, amphetamine, and THC.   

There was also an issue of domestic 

violence, as Mother reported her fiancé, Ed, 

kicked her in the face when she tried to 

wake him. In addition, the family home 

lacked water and electricity.   The children 

were tired and dirty.   

DCS was awarded temporary legal custody 

on October 13, 2016, and after probable 

cause was established at a preliminary 

hearing, the parents stipulated to the 

allegations in the Department’s petition for 

custody as part of an Adjudicatory Hearing 

Order.  The Department retained temporary 

custody of the children, and the parents were 

allowed supervised visitation. 

The next two years saw a number of 

permanency plans.  The first, dated October 

26, 2016, included requirements that the 

parents provide safe and stable housing; earn 

and provide documentation of a legal 

income; and pass random drug screens and 

pill counts.  Mother was to schedule and 

comply with an alcohol and drug assessment 

and follow all recommendations.   Father 

was to establish parentage.  Both parents had 

visitation requirements.  

The second plan, dated April 11, 2017, 

added requirements for Father to schedule a 

mental health assessment and for Mother to 

address her issues with the treatment of her 

diabetes.  The plan required that both 

parents take anger management classes and 

provide documentation to the Department 

that the classes were completed.   

The third plan, dated October 11, 2017, was 

“generally consistent with the previous two 

plans,” but this plan specifically noted that 

Mother was not following the 

recommendations of her alcohol and drug 

assessment. 

On June 17, 2017, DCS filed a termination 

of parental rights petition against Mother for 

all three children.  As to Father, the original 

petition only requested that his parental 

rights be terminated as to one child but was 

later amended to request that Father’s 

parental rights be terminated as to two of the 

children. 

Multiple grounds were alleged in the 

petition.  As to both parents, the grounds of:  

abandonment for failure to provide a 

suitable home, substantial noncompliance 

with permanency plan, persistent conditions, 

and failure to manifest an ability to parent 

were alleged.  As to Father alone, the ground 

of wanton disregard was alleged.   

The petition was heard on May 11, 2018.  At 

trial, a DCS worker testified regarding 
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Mother’s drug use and environmental 

concerns in the home.  She also testified that 

Father was “compliant with everything that 

she asked him to do.”  Another DCS worker 

testified regarding the continued problems 

with living conditions and Mother’s 

continued drug use.   While Mother showed 

up for about half of the visits and was 

suspected to be under the influence at some 

visits, Father showed up to all visits and 

failed no screens while that worker had the 

case. 

An employee with Youth Villages testified 

that the parents’ home remained 

unacceptable, with obscene graffiti, 

apparently related to domestic issues 

between the parents.  Father would leave 

Mother on the side of the road during 

arguments.   They resisted suggestions for 

counseling.  Mother continued her drug use.  

She destroyed parts of the home during 

arguments. 

Father claimed they were no longer a 

couple, but she lived next door to him, and 

he gave her rides at various times, including 

to trial.  He claimed he would honor a no-

contact court order against Mother if he 

regained custody. 

Another DCS case worker testified that she 

did not recall Mother ever passing a drug 

screen prior to the filing of the termination 

petition but that the parents’ residences were 

now “environmentally appropriate.” 

On appeal, the Court of Appeals addressed 

the ground of substantial noncompliance as 

to both Mother and Father.  The primary 

issues to be addressed by the permanency 

plans were for Mother to achieve sobriety 

and for both parents to establish safe 

housing.  The trial court’s order only cited 

Mother’s lack of progress regarding her 

substance abuse issues and both parents’ 

“supposed noncompliance” with anger 

management and parenting classes.  Despite 

this reference in the order, both parents had 

attended the anger management and 

parenting classes.  Additionally, Father had 

done all asked of him regarding substance 

abuse concerns.  As such, the Court of 

Appeals affirmed this ground as to Mother, 

but not to Father.  

When discussing Mother’s continued drug 

use, the Court noted that, in determining 

whether a party has substantially complied 

with a permanency plan, the significance of 

the noncompliance “should be measured by 

both the degree of noncompliance and the 

weight assigned” to each requirement.  In 

this case, Mother’s drug use reflected “a 

significant and sizeable level of 

noncompliance with the permanency 

requirements directed at Mother’s drug 

abuse.” 

For the ground of persistence of conditions, 

the Court of Appeals held that the trial 

court’s findings of fact and conclusions of 

law were “not responsive to each of the 

statutory elements regarding this ground for 

termination.” Thus, it vacated the ground as 

to both parents and remanded for a new 

order as to Father. 

Similarly, the Court of Appeals found the 

trial court’s order did not included specific 

findings for the failure to manifest ground; 

vacated the ground as to both parents; and 

remanded for an appropriate set of findings 

as to Father only.  
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The Court upheld the termination of 

Mother’s parental rights and remanded the 

case for additional findings on the grounds 

alleged regarding Father. 

Minyard v. Lucas, 2018 WL 5778967 (Tenn. Ct. App., November 2, 2018), from the Knox 

County Circuit Court; Cox v. Lucas, 2018  WL 5778969 (Tenn. Ct. App., November 2, 

2018), from the Knox County Circuit Court. 

 

These two companion cases involve custody 

disputes between Mother and each of her 

two ex-husbands.  The cases address the 

issue of subject matter jurisdiction for 

dependency and neglect matters and whether 

dependency and neglect issues can be 

addressed by circuit or chancery courts in 

the context of the modification of a 

permanent parenting plan. 

As a part of the parties’ divorces, the circuit 

court established permanent parenting plans 

designating Mother as primary residential 

parent for each child.  Each Father later filed 

a petition for modification of that plan and 

for ex parte emergency relief.  The petitions 

contained multiple allegations, some of 

which were as follows:  that Mother 

“smoked pot” in the car with the child; that 

Mother drank in excess; that living 

conditions were not healthy for the child; 

that the child was not properly supervised; 

that Mother did not properly meet the 

child’s mental health needs; and that Mother 

had anger issues. 

The circuit court entered emergency orders 

in each case, designating that Father would 

have temporary emergency custody.  Mother 

would have supervised visitation and phone 

calls.  A trial was held, and each Father was 

designated as the primary residential parent.  

After that trial, Mother filed motions to 

dismiss all orders resulting from the Fathers’ 

petitions. She argued that Fathers’ petitions 

included allegations of dependency and 

neglect, which implicated the exclusive and 

original jurisdiction of the juvenile court 

over dependency and neglect matters, and 

that the orders were void for lack of subject 

matter jurisdiction.   

The trial court denied the motions to 

dismiss, and Mother appealed. 

On appeal, the Court of Appeals addressed 

the single issue of “whether the trial court 

erred by denying mother’s motion to dismiss 

for lack of subject matter jurisdiction.”  The 

Court reviewed the case de novo, without a 

presumption of correctness. 

A court needs subject matter jurisdiction to 

enter valid and enforceable orders, and the 

issue of subject matter jurisdiction can be 

raised at any time.  The circuit court and 

chancery court both are statutorily 

authorized to make child custody 

determinations in connection with divorce 

proceedings and have “exclusive continuing 

jurisdiction” over those child custody 

determinations.  However, that authority 

must be read in conjunction with the 

juvenile court’s “exclusive original 

jurisdiction” over “proceedings in which a 

child is alleged to be delinquent, unruly or 

dependent and neglected.” 
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In prior cases, the Court of Appeals held that 

jurisdiction over the custody matter stays 

with the chancery and circuit court, but such 

jurisdiction can be suspended for the 

juvenile court to address the dependency and 

neglect case.   

This question generally arises when a 

dependency and neglect petition is filed in 

juvenile court, and, at that point, the circuit 

or chancery court lacks subject matter 

jurisdiction because the “juvenile court’s 

exclusive original jurisdiction attached upon 

the filing of a dependency and neglect 

petition in the juvenile court.” 

This case differs because neither party filed 

a petition in the juvenile court, but Mother 

argued that the “juvenile court’s exclusive 

original jurisdiction attached when father 

filed his petition to modify the parenting 

plan in the circuit court.”   

The Court of Appeals cited and discussed 

three prior post-divorces cases where a 

parent made a similar argument as Mother’s.  

In one, the Court allowed the case to 

proceed in the chancery court because it was 

found that there were no dependency and 

neglect allegations but rather a proceeding 

seeking a change in a custodial arrangement. 

In a second case, the Court of Appeals found 

that the case would proceed in circuit court 

because the allegations were “more in the 

nature of a disagreement over the long-term 

manner of addressing the Children’s 

psychological, behavioral, and educational 

issues” rather than allegations of 

dependency and neglect. 

In a third case, the Court of Appeals found 

that the case should be heard in juvenile 

court because Mother’s motion included an 

allegation that the child was in severe 

danger and that Father had refused to 

arrange help for the child, thus qualifying as 

dependency and neglect for purposes of the 

juvenile court’s original and exclusive 

jurisdiction. 

In the case at hand, the Court of Appeals 

determined that the substance of Father’s 

petition alleged that the child was unruly, 

“sufficient to trigger the exclusive original 

jurisdiction of the juvenile court.”  As such, 

the circuit court lacked subject matter 

jurisdiction to enter the orders in the case, 

and all actions taken were void.  All orders 

were vacated. 

In re Serenity W., 2019 WL 511387 (Tenn. Ct. App., February 8, 2019), from the Cocke 

County Juvenile Court. 

 

This is a DCS termination of parental rights 

case.   

The Department initially became involved 

with the family in May 2015 and requested a 

restraining order in the juvenile court 

prohibiting any contact between the children 

and Father after Father physically abused 

Serenity’s half sibling.  At that time, Mother 

tested positive for multiple substances, but 

the children remained in her care.  Mother 

violated the restraining order in June 2015 

by allowing Father into the home and again 
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tested positive for oxycodone in August 

2015.  The juvenile court issued a bench 

order giving DCS temporary legal and 

physical custody of Serenity and her half 

sibling on August 27, 2015. 

A permanency plan was developed for 

Mother on September 28, 2015, requiring 

her, in part, to complete drug treatment; 

complete a mental health assessment; 

complete parenting and domestic violence 

classes; and provide documentation of both 

housing and income.  Mother did complete 

parenting and domestic violence classes.  

However, she did not follow 

recommendations for intensive outpatient 

alcohol and drug treatment or individual 

mental health therapy.  She also became 

homeless and unemployed. 

The trial court found that Serenity was 

dependent and neglected on March 11, 2016.  

Mother continued to test positive for 

multiple drugs and was evicted again.  Her 

visits were suspended until she appeared for 

a drug screen, which was positive for 

methamphetamine. 

DCS filed a petition for termination of 

parental rights on March 31, 2017, alleging 

the grounds of:  abandonment by failure to 

provide a suitable home, substantial 

noncompliance with the permanency plan, 

persistence of conditions, and failure to 

manifest the ability and willingness to 

parent. 

After the petition was filed, Mother 

continued drug use and missed visits with 

the child.  Finally, in September 2017, 

Mother began making progress on her drug 

treatment, mental health treatment, housing, 

and employment. 

A trial was held on February 2, 2018.  The 

FSW testified that Mother’s compliance 

with the permanency plan was “spotty.”  

The child had been in the same foster home, 

with her great-grandparents, for over two 

years and had formed a strong bond with 

them.  Mother attended about 60% of her 

scheduled visits, and the FSW testified that 

Mother did not appear to have a close 

relationship with Serenity.   

Mother testified and admitted to using 

methamphetamine as recently as September 

2017 but reported significant progress on the 

permanency plan requirements since that 

date.   

The juvenile court found clear and 

convincing evidence to support three 

grounds for termination to include:   

abandonment by failure to provide a suitable 

home, substantial noncompliance with the 

permanency plan, and failure to manifest the 

ability and willingness to parent.  The 

juvenile court also found that termination 

was in the best interest of the child. 

Mother appealed. 

On appeal, the Court of Appeals first 

addressed the ground of abandonment by 

failure to provide a suitable home.  As to 

whether reasonable efforts had been 

provided by the Department during the four 

months following removal, the Court found 

that the proof was “sparse” to support this 

finding.  DCS must do more than provide a 

parent with a list of providers.  However, the 

Department’s efforts may be found to be 
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reasonable if its efforts exceed the parent’s 

efforts toward the same goal.  “Although 

DCS’s efforts were minimal, in light of 

Mother’s lack of effort during this same 

period, we conclude that DCS’s efforts to 

assist Mother were reasonable.”   

After establishing that required element of 

the ground, the Court next reviewed whether 

Mother demonstrated a lack of concern for 

her child such that it appeared unlikely she 

would be able to provide a suitable home at 

an early date.  The Court found that 

Mother’s progress at the time of trial could 

be considered, and the proof was not limited 

to the four months following the removal. 

The Court reversed the ground based on 

Mother’s efforts towards compliance by the 

time of trial. 

The Court next reviewed the substantial 

noncompliance with the permanency plan 

ground. The Court found that the 

requirements on the plan were reasonable.  

While the Court recognized that, at the time 

of trial, Mother’s circumstances had 

changed, the Court of Appeals agreed with 

the trial court that Mother’s “post-petition 

efforts were late” and that Mother made no 

real effort to address the conditions that 

prevented reunification for almost two years. 

The Court also reviewed the failure to 

manifest an ability and willingness to 

assume legal and physical custody ground.  

While the Court found evidence to support 

the first prong of failure to manifest an 

ability and willingness to personally assume 

legal and physical custody of the child, the 

Court found that there was not sufficient 

evidence to support that placing the child in 

Mother’s custody would pose a risk of 

substantial harm to the physical or 

psychological welfare of the child. 

Having established one ground for 

termination, the Court next reviewed the 

nine best interest factors and concluded that 

the evidence did not support that termination 

of parental rights was in the best interest of 

the child.   

As to factors one and two, Mother was 

employed, drug free, had housing, and was 

participating in various therapies at the time 

of trial.  As to factor three, Mother did not 

visit regularly.  As to factor four, Mother 

and the child had a meaningful relationship.  

As to factor five, the evidence did not 

support that a change of caregivers would be 

detrimental to the child.  As to factor six, the 

factor favored Mother, and there was no 

evidence of brutality or abuse in her current 

home.  As to factor seven, Mother’s current 

home was healthy and safe.  As to factor 

eight, Mother was drug free, participating in 

therapy, and taking medication at the time of 

trial.  As to factor nine, there was limited 

proof regarding child support. 

The Court reversed the termination of 

Mother’s parental rights. 

Judge Susano concurred in part and 

dissented in part.  He concurred regarding 

the determination of grounds for 

termination.  He dissented regarding the 

determination of the best interest of the 

child.  After a ground has been established, 

then the focus shifts to the child’s best 

interest.   

When the interests of the parent and child 

conflict, the conflict must be resolved in 
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favor of the child, and the child’s best 

interest must be viewed from the child’s 

perspective, not the parent’s.  In regards to 

the majority’s holding that it was not in the 

best interest of the child for Mother’s 

parental rights to be terminated, Judge 

Susano “strongly” disagreed and stated as 

follows, “With all due respect, I believe that 

the majority has fallen into the error of 

approaching this inquiry from the standpoint 

of the mother and not the child.”  He stated 

that Mother had not demonstrated that she 

was ready to parent and that her efforts were 

“too little, too late.”  

He would have found both a ground for 

termination and that termination of Mother’s 

parental rights was in the best interest of the 

child. 

 

Clinard v. Lee, 722 Fed. Appx. 552 (6th Cir., February 27, 2018), from the United States 

District Court for the Middle District of Tennessee. 

This is a Sixth Circuit Court of Appeals case 

regarding a transfer hearing for a fifteen-

year old who killed his school bus driver.  

Mr. Clinard was charged with first-degree 

murder in the Juvenile Court of Stewart 

County, with Judge Andrew Brigham 

presiding.   

Public Defender Jake Lockert was appointed 

to represent Mr. Clinard.  In anticipation of 

the state seeking to prosecute Mr. Clinard as 

an adult, Mr. Lockert began preparing for 

the transfer hearing.  He contacted experts 

and other witnesses to testify that Mr. 

Clinard could successfully be treated as a 

juvenile; that he had no prior criminal 

behavior; and that he was a model student.  

This preparation took approximately 300 

hours, and his file totaled between 600 and 

1000 pages. 

Transfer would be mandatory if the three 

elements set out in Tenn. Code Ann. § 37-1-

134(a)(4) were found.  If the juvenile court 

found reasonable grounds to believe that (1) 

the “child committed the delinquent act as 

alleged”; (2) the “child is not committable to 

an institution [ ] for the developmentally 

disabled or mentally ill”; and (3) the 

“interests of the community require that the 

child be put under legal restraint or 

discipline,” then transfer was required. 

Additional factors in Tenn. Code Ann. § 37-

1-134(b) must also be considered in 

deciding whether to treat a juvenile as an 

adult.  Those factors are as follows: “(1) The 

extent and nature of the child’s prior 

delinquency records; (2) The nature of past 

treatment efforts and the nature of the 

child’s response thereto; (3) Whether the 

offense was against person or property, with 

greater weight in favor of transfer given to 

offenses against the person; (4) Whether the 

offense was committed in an aggressive and 

premeditated manner; (5) The possible 

rehabilitation of the child by use of 

procedures, services and facilities currently 

available to the court in this state; and (6) 

whether the child’s offense would be 

considered a criminal gang offense ... if 

committed by an adult.” 
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Despite Mr. Lockert’s preparation, he did 

not represent Mr. Clinard at the transfer 

hearing.  Another attorney was retained by 

the family.  That attorney was Worth Lovett.  

He had less experience than Mr. Lockert.  

Mr. Lockert spoke with Mr. Lovett by phone 

regarding the importance of the witnesses he 

had secured to testify; however, Mr. Lovett 

never met with Mr. Lockert in person and 

never requested Mr. Lockert’s file or further 

assistance. 

A transfer hearing was held in the juvenile 

court.  The parties stipulated to the 

admission of the court-ordered Middle 

Tennessee Mental Health Institute 

(MTMHI) evaluation of Mr. Clinard.  The 

report opined that Mr. Clinard had a mental 

health diagnosis and recommended that he 

be placed in an adolescent residential 

treatment center with multiple services. 

A defense witness, Dr. Bernet, testified first, 

and out of order, due to a scheduling 

conflict.  His testimony supported the 

findings in the MTMHI evaluation.  In 

addition, he opined that Mr. Clinard could 

be appropriately treated in the juvenile-

justice system and that there would be 

enough time to address his issues before he 

aged out of the system at age nineteen. 

The state called a psychiatrist as an expert, 

who did not offer an opinion as to whether 

Clinard would reoffend but who did disagree 

with the diagnosis found by the defense 

expert.  She testified that he could not be 

treated.  When asked whether he could be 

rehabilitated, she opined that “the best 

predictor for violence is a previous history 

of violence, and the severity of the violence 

is an important issue.”  A police officer also 

testified regarding his response to the 

shooting.  After a recess, Mr. Lovett 

informed Judge Brigham that he 

recommended to Mr. Clinard that the 

transfer hearing stop and that Mr. Clinard 

agreed to the transfer.  The parties prepared 

an Agreed Order, and the judge signed it, 

transferring Mr. Clinard to the jurisdiction 

of the Circuit Court of Stewart County. 

Mr. Clinard was then convicted of first-

degree murder and sentenced to life 

imprisonment. 

Multiple appeals followed.  An ineffective 

assistance of counsel claim was raised in the 

state trial court through a petition for post-

conviction relief.  A hearing occurred, and 

Judge Brigham testified that he was 

surprised and “caught off guard” when the 

decision to accept transfer was announced 

because the defense had only called one 

witness.  He testified that, at the time of the 

announcement, he had not yet made a 

decision as to how he would rule on the 

transfer and had a “lot still” that he “was 

going to weigh,” especially regarding issues 

of Mr. Clinard’s amenability to 

rehabilitation and possible rehabilitation 

programs. 

The post-conviction court found that trial 

counsel’s performance was deficient; 

however, the post-conviction court also 

found that Mr. Clinard was not prejudiced 

by Mr. Lovett’s deficient performance.  The 

court found that counsel’s performance was 

deficient because counsel should have 

attempted to prevent the transfer with expert 

testimony regarding Mr. Clinard’s mental 

health and that counsel agreed to the transfer 
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without a “significant concession” from the 

state. 

To reach the conclusion that Mr. Clinard 

was not prejudiced by Mr. Lovett’s deficient 

performance, the court concluded that the 

only disputed issue was one of the three 

factors for transfer:  whether the “interests 

of the community require that the child be 

put under legal restraint or discipline.”  

Based on testimony presented, the court 

found that there was no reasonable 

probability that Mr. Clinard would not have 

been transferred had all of the evidence been 

presented to the juvenile court.  Notably, 

Judge Brigham’s testimony regarding being 

undecided on the outcome of the hearing at 

the time it ended was not discussed. 

The state appellate court agreed with the 

conclusions of the post-conviction court, but 

did acknowledge Judge Brigham’s 

testimony, and affirmed the denial of post-

conviction relief. Permission to appeal was 

denied by the Tennessee Supreme Court. 

Mr. Clinard filed a pro se petition for habeas 

corpus relief in the federal district court.  

Counsel was appointed, and an amended 

petition was filed.  The district court agreed 

with the state courts’ conclusions that 

counsel was deficient but that there was no 

established prejudice to Mr. Clinard. 

The Sixth Circuit appeal followed.  Mr. 

Clinard had the burden to prove that “1) 

counsel’s performance was deficient—

objectively unreasonable under prevailing 

professional norms—and that 2) it 

prejudiced the defense.”  To establish 

prejudice, he must prove that “there is a 

reasonable probability that, but for counsel’s 

unprofessional errors, the result of the 

proceedings would have been different.”   

“A reasonable probability is a probability 

sufficient to undermine confidence in the 

outcome.”  The state courts applied the 

correct standard. 

The Sixth Circuit concluded the Mr. Lovett 

should not have agreed to the transfer and 

should have continued to introduce evidence 

regarding whether Mr. Clinard could be 

rehabilitated.  Because Judge Brigham was 

uncertain about this issue, there was “ample 

evidence at the transfer hearing that could 

have led Judge Brigham to decide the 

rehabilitation issue in Clinard’s favor.”  

Judge Brigham testified that he had not 

made a decision at the time the hearing was 

abandoned.   

As such, there was a reasonable probability 

that the motion for transfer would be denied, 

such that the standard for prejudice to the 

defense would be satisfied. 

The Sixth Circuit remanded the case to the 

federal district court for a new transfer 

hearing based on the “reasonable probability 

that Clinard would not have been transferred 

to adult court absent his counsel’s 

ineffective assistance.” Additionally, 

because “an opportunity has already been 

accorded the state courts to resolve the issue 

..., we believe our discretion is better 

exercised by a remand to the district court 

for the purpose of holding [a new transfer] 

hearing in that court.”  

 


