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Special Immigrant Juvenile Status 

In re Domingo C.L., 2017 WL 3769419 (Tenn. Ct. App., Aug. 30, 2017), from the 

Rutherford County Chancery Court. 

 

This is a case regarding special immigrant 

juvenile status (SIJS).  The chancery court 

found that it lacked jurisdiction to make a 

finding regarding whether it was in the 

child’s best interest to be returned to 

Guatemala.  This is the issue on appeal.  

 

The child was born in Guatemala in 2000.  

Due to his family’s financial situation, he 

had to drop out of school and began working 

in the corn fields after sixth grade.  His 

family only ate once or twice a day.  In 

2015, he traveled to the U.S. and was 

apprehended by the U.S. Customs and 

Border Protection.  At that point, he was 

placed with his uncle in Rutherford County, 

Tennessee, where he was well cared for. 

 

In 2016, his uncle filed a Petition for 

Appointment of Guardian for the child 

requesting, in addition to other things, a 

specific finding regarding whether it was in 

the child’s best interest to be returned to 

Guatemala.  The trial court held a hearing 

and appointed the uncle as the guardian of 

the minor; however, the trial court refused to 

make a finding as to whether it was in the 

best interest of the child to be returned to 

Guatemala.  The trial court found that it 

lacked jurisdiction to make such a 

determination. 

 

On appeal, the Court addressed this finding.  

The Court looked to a 6th Circuit opinion, 

which held that a state court has the 

jurisdiction to make a determination 

regarding whether sending a child alien back 

to his or her home country would be in the 

child’s best interest.  The Court also looked 

to and adopted a Maryland court’s analysis 

of this issue.   

 

Looking to the purpose for SIJS, the Court 

stated, “Some children present in the United 

States without legal immigration status may 

be in need of humanitarian protection 

because they have been abused, abandoned, 

or neglected by a parent.”  

 

For a child to be granted SIJS, the state 

juvenile court must make a specific finding, 

which requires factual findings based on 

state law about the abuse, neglect, or 

abandonment; family reunification; and best 

interest of the child. 

 

The Court discussed the process for a minor 

to apply for SIJS.  The first requirement is a 

filing in state court with specific findings 

requested.  Once those specific findings are 

made, application is made to the U.S. 

Citizen and Immigration Services (USCIS), 

and this application must include the order 

by the state court.  The focus of this opinion 

is on the first step for filing in a state court 

and the request for specific findings. 

“State juvenile court” is defined in the 

federal regulation as “a court located in the 

United States having jurisdiction under state 

law to make judicial determinations about 
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the custody and care of juveniles.” Which 

courts qualify as “juvenile courts” varies 

from state to state.  

  

The role of the juvenile court in these 

matters is to make the specific findings of 

fact, not to grant SIJS.  The specific findings 

are as follows:  (1) The juvenile is under the 

age of 21 and is unmarried; (2) The juvenile 

is dependent on the court or has been placed 

under the custody of an agency or an 

individual appointed by the court; (3) The 

“juvenile court” has jurisdiction under state 

law to make judicial determinations about 

the custody and care of juveniles; (4) That 

reunification with one or both of the 

juvenile's parents is not viable due to abuse, 

neglect, or abandonment or a similar basis 

under State law; and (5) It is not in the “best 

interest” of the juvenile to be returned to his 

parents' previous country of nationality or 

country of last habitual residence within the 

meaning of 8 U.S.C.A. § 1101(a)(27)(J)(ii).  

 

The juvenile court’s order must be “worded 

very precisely and contain all necessary 

language.”  The federal law does not define 

“abuse,” “neglect,” or “abandonment.”  

State trial courts must apply the state law 

definitions for those terms.   

 

The Court held that the chancery court had 

jurisdiction to hear the Petition for 

Appointment of Guardian pursuant to Tenn. 

Code Ann. § 34-2-101.  Because the trial 

court had jurisdiction under Tennessee law 

to make a determination as to the child’s 

custody, it qualified as a “juvenile court” for 

purposes of making the findings of fact 

required for an SIJS application.  The case 

was remanded for the trial court to make a 

finding of whether it was in the child’s best 

interest to be returned to Guatemala. 

 

In re Danely C., 2017 WL 5901022 (Tenn. Ct. App., Nov. 29, 2017), from the 

Rutherford County Chancery Court. 

 

This is a case regarding special immigrant 

juvenile status (SIJS).  Mother, M.V.C., 

filed a petition in the chancery court seeking 

an order appointing Mother as the guardian 

of her daughter.  She also asked the court to 

make the specific findings mandated by 8 

U.S.C.A. § 1101(a)(27)(j)(2014) in order for 

the child to apply under federal law for 

special immigrant juvenile status (SIJS). 

According to the petition, the child was born 

in 2000, and Mother moved to the U.S. in 

2004, leaving the child with the maternal 

grandmother in Honduras. Mother’s plan 

was to be able to better support the child and 

to try to provide her with a better future.  

The child came to the United States in 2014 

to join Mother because her grandmother was 

too old and ill to care for her, and there were 

dangerous conditions in Honduras.  The 

father saw the child occasionally and 

provided no meaningful financial support. 

When the child entered the U.S., she was 

apprehended by U.S. Customs and Border 

Protection (CBP).  She was placed in the 

custody of the Department of Health and 

Human Services Office of Refugee 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=I56acc4708eb411e7a9cdf8f74902bf96&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_538d0000178f4
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Resettlement and then placed with Mother, 

who resided in Rutherford County, 

Tennessee. 

The trial court dismissed Mother’s petition 

for failure to state a claim for which relief 

could be granted because she already served 

“as the guardian of her daughter by 

operation of law.” The issue in this case is 

whether the trial court erred in dismissing 

Mother's petition.   

The Court, in regards to the SIJS statute, 

opined, “The federal statute at the heart of 

this case is 8 U.S.C.A. § 1101(a)(27)(J), 

which has been described as establishing ‘a 

unique hybrid procedure that directs the 

collaboration of state and federal systems.’”  

The Court referred to and quoted “at some 

length” their recent decision, In re Domingo 

C.L., to address whether, and to what extent, 

Tennessee courts have jurisdiction to make 

specific findings in proceedings involving a 

child's effort to obtain special immigrant 

juvenile status.  2017 WL 3769419 (Tenn. 

Ct. App., Aug. 30, 2017). 

For purposes of the holding in this case, the 

Court stated that “children eligible for SIJ 

status may be in the United States with only 

one parent.”  There must be a filing in state 

court, which often takes the form of a 

guardianship or custody complaint.  The 

chancery court has jurisdiction under 

Tennessee law to make a determination as to 

custody of a child.  As such, it qualifies as a 

“juvenile court” to make the specific 

required findings.  When the state court has 

made the specific required factual findings, 

then application is made to U.S. Citizen and 

Immigration Services (USCIS) for SIJS.   

As to the evidence required for the factual 

findings, the Court stated, “Trial courts 

should bear in mind that Congress 

established the requirements for SIJ status 

knowing that those seeking the status would 

have limited abilities to corroborate 

testimony with additional evidence. See, 

e.g., 8 U.S.C.A. § 1232(8).” The Court also 

stated that template orders are not generally 

sufficient; the order “must show the factual 

basis for the court’s findings;” and “the 

predicate order must be worded very 

precisely and contain all necessary 

language.” 

In this case, the Court found that one parent 

may be appointed as guardian of his or her 

child, and the trial court should consider 

what is in the best interest of the child, 

pursuant to Tenn. Code Ann. § 34-2-103.   

Even if the child has one fit parent, that does 

not, by itself, preclude the issuance of 

special findings under the SIJS statute, and 

the court should consider “the plight the 

child would face if returned to his or her 

native country and placed in the care of a 

parent who had previously abused, 

neglected, or abandoned him or her.” 

The Court emphasized two points regarding 

the trial court’s order:  1) “the determination 

of whether a child should be classified as a 

special immigrant juvenile rests squarely 

with the federal government” and 2) “it is 

not the role of a state juvenile court to 

consider the purpose or motivation of the 

minor applicant or a parent, matters of 

immigration policy, or whether the minor is 

a ‘worthy candidate’ for SIJ status.” 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=I4fcd42b0d67111e7b393b8b5a0417f3d&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_9bf80000bed76
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1232&originatingDoc=I4fcd42b0d67111e7b393b8b5a0417f3d&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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The Court held that there was no statutory 

bar to declaring Mother the legal guardian of 

Danely, nor was such a judgment precluded 

by “considerations of logic or equity.”  The 

Court remanded the case for a hearing, at 

which Mother and the child would be 

allowed to present evidence, and the trial 

court was directed to enter a predicate order 

adjudicating the specific required findings of 

fact for SIJS. 

Procedural 

In re Brooklyn S., et al., 2017 WL 5185459 (Tenn. Ct. App., Nov. 8, 2017), from the 

Franklin County Circuit Court. 

In this dependency and neglect case, the 

circuit court found that the children were 

subjected to severe abuse.  Mother appealed.  

Several procedural issues are addressed in 

this case.  Those issues include the negative 

inference that a trial court may make in a 

civil case when a party takes the Fifth 

Amendment; the intervention by the 

grandparents in a dependent and neglected 

case on appeal to circuit court; transcripts as 

evidence; and the requirement that circuit 

courts conduct de novo appeals of dependent 

and neglected proceedings.  The case also 

addressed the “knowing” element of the 

severe abuse definition. 

DCS filed a petition for emergency 

temporary legal custody of the three children 

and petitioned the court to find the children 

dependent and neglected.  In March 2016, 5-

month-old Hunter was admitted to the 

emergency room and diagnosed with 

multiple serious injuries, caused by non-

accidental trauma and physical abuse.  

Hunter died from internal respiratory 

injuries he suffered.  The other two children, 

Brooklyn and Dustin, were placed in the 

custody of their great aunt and uncle.   

At the preliminary hearing, Mother testified.  

The juvenile court found that Mother’s 

testimony was “evasive, at best.  She failed 

to protect Hunter.  She continued to defend 

her boyfriend and even implied that she 

could have been responsible for the child’s 

injuries.” 

The biological Father of Dustin and Hunter 

and Father’s parents filed an intervening 

petition for custody of Brooklyn and Dustin.  

They later amended that petition to seek 

custody only of Dustin.  Brooklyn’s paternal 

grandfather also filed an intervening petition 

for custody of her.  Dustin and Brooklyn 

were placed in the custody of their paternal 

relatives.  The court ordered no contact 

between Mother and the children. 

DCS amended their petition to allege severe 

abuse, based on Mother’s testimony and 

behavior at the preliminary hearing.  The 

juvenile court conducted an adjudicatory 

hearing.  Mother’s boyfriend and Mother 

took the Fifth Amendment, and the judge 

advised both parties that if they asserted 

their right to not answer the questions, the 

court could draw a negative inference from 

the parties choosing not to answer questions.  
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Both acknowledged understanding the 

negative inference.  The juvenile court 

found that Mother’s boyfriend committed 

severe abuse “for the act” and that Mother 

committed severe abuse “for the act or 

failure to protect” the child.   

Mother appealed to circuit court.  The circuit 

court conducted a de novo hearing.  

Mother’s boyfriend did not appear and was 

found to be in default and to have committed 

severe abuse.  Mother again asserted the 

Fifth Amendment for most questions but did 

answer a few. Due to this decision, 

transcripts from both the preliminary 

hearing and the adjudicatory hearing were 

admitted as exhibits for purposes of 

impeachment, and Mother agreed to the 

admission of the transcripts for this purpose.  

She objected to their admission for any other 

reason. 

The circuit court found that Mother “either 

committed the severe abuse herself” or 

“knowingly failed to protect [him] from the 

severe abuse that led to his death” and 

entered an order with detailed findings of 

fact and conclusions of law. 

The Court addressed several issues on 

appeal.  The grandparents were permitted to 

participate and intervene in the circuit court 

proceedings pursuant to Rule 118(i) of the 

Rules of Juvenile Procedure, which 

provides, in part, “appeals shall be taken 

pursuant to Tenn. Code Ann. § 37-1-159.”  

Section 37-1-159 provides, “All parties to 

the juvenile court proceeding shall be parties 

to the de novo appeal.”  Neither Rule 118(i) 

nor this version of Tenn. Code Ann. § 37-1-

159 was in effect at the time that Mother 

perfected her appeal to circuit court.  The 

Court found that the statute applied 

retrospectively to this case because it was 

procedural, not substantive, and did not 

affect any vested right. 

Mother argued that the circuit court only 

reviewed the record and did not conduct a de 

novo hearing.  The Court found that the 

circuit court heard testimony from several 

witnesses and admitted medical records and 

photographs as evidence.  The Court also 

found that a de novo hearing “does not 

require the circuit court to literally proceed 

as if the juvenile court case never 

happened.”  The circuit court properly held a 

de novo hearing, as the law requires. 

The admission of the transcripts from the 

juvenile court proceeding was appropriate 

because Mother was “unavailable” pursuant 

to Tenn. R. Evid. 804, as she asserted the 

Fifth Amendment privilege.  Her testimony 

was not excluded by the hearsay rule 

because her testimony was given during a 

proceeding, and Mother had both an 

opportunity and similar motive to develop 

the testimony by direct, cross, or redirect 

examination. 

The Court found that there was sufficient 

evidence to support a finding, by clear and 

convincing evidence, that Mother committed 

severe child abuse by knowingly failing to 

protect Hunter from the severe abuse that 

led to his death.  The “knowing” element 

can be gleaned from circumstantial evidence 

and includes “deliberate ignorance” or 

“reckless disregard.”  The “knowing” 

element is not limited to parents who are 

present when the severe abuse actually 

occurs.  The Court found that “Mother was 

aware of sufficient facts from which she 
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could have, and should have, recognized that 

it was highly probable that Hunter would be 

severely abused.”  The Court, however, 

found that there was not sufficient evidence 

that Mother also “committed the severe 

abuse herself.” 

 

In re Ashton B., 2017 WL 5158746 (Tenn. Ct. App., Nov. 7, 2017), from the Shelby 

County Chancery Court. 

 

This is a private termination of parental 

rights case involving the issue of the 

payment of fees for a guardian ad litem.  

Bethany Christian Services of West 

Tennessee, Inc. (“Bethany”) filed a petition 

to terminate the parental rights of the father 

for a child in its custody.  Mother 

surrendered her rights to Bethany, which 

resulted in an order of partial guardianship 

to Bethany.   

Bethany’s termination petition alleged 

several grounds for termination of Father’s 

parental rights.  Father filed a pro se answer 

denying that termination was appropriate.  

Bethany filed a motion requesting that the 

trial court appoint a guardian ad litem 

pursuant to Tennessee Supreme Court Rule 

13, section 1(d)(2)(D).  The trial court 

appointed a guardian ad litem, citing 

Tennessee Supreme Court Rule 13, section 

1(a)(2)(D).   

The trial court denied the petition to 

terminate Father’s parental rights and found 

no grounds to support termination.  The 

order required that the guardian ad litem be 

awarded a reasonable fee as a court-

appointed attorney.   

The guardian ad litem filed a motion to be 

awarded fees pursuant to Tennessee 

Supreme Court Rule 40A, in the amount of 

$9,615.00 in fees and $104.81 in travel 

expenses.  The motion was heard on July 1, 

2016, but counsel for Bethany was not 

present.  Bethany filed a motion in 

opposition to the fees on July 7, 2016, 

arguing that the fees in this case were 

governed by Tennessee Supreme Court Rule 

13, rather than Rule 40A.  On July 8, 2016, 

the trial court entered an order awarding the 

guardian ad litem the full amount of her 

requested fees and noted that counsel for 

Bethany had previously indicated he could 

not be present at the July 1, 2016, hearing 

date but wished to be.  The order also noted 

that no objections to the motion were filed. 

On July 13, 2016, Bethany filed a motion to 

alter or amend the award of fees.  The trial 

court set aside its July 8, 2016, order.  There 

was a second hearing on July 22, 2016.  The 

trial court entered a second order awarding 

the guardian ad litem the full amount of her 

requested fees, to be paid solely by Bethany, 

but did not cite specific statutes or rules in 

support of the award. 

The Court reviewed this order under the 

abuse of discretion standard.  The two issues 

on appeal were:  “(1) whether the trial court 

was authorized to assess guardian ad litem’s 

fees against Bethany, as the partial legal 

guardian of the child and petitioner in this 

case; and (2) whether, in assessing the fees, 

the trial court erred in requiring that Bethany 
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be responsible for the totality of the fees 

incurred by the GAL.” 

The Court cited the language of Tennessee 

Supreme Court Rule 13, which mandates 

that trial courts appoint guardians ad litem 

for all children who are subject to parental 

termination proceedings.  Rule 13 does have 

compensation limits.  The Court also looked 

to other statutes and rules on this subject and 

found that Rule 40A does not apply to 

contested termination proceedings. 

The guardian ad litem cited other statutes to 

support the assessment of fees in this case.  

One of those statutes was Tenn. Code Ann. 

§ 20-12-119, which provides that the 

presiding judge in a civil case has the right 

to adjudge the cost and has the discretion to 

apportion the costs between the litigants “as 

the equities of the case demand.”  These 

costs include reasonable and necessary 

guardian ad litem fees.   

Tennessee Rule of Civil Procedure 17.03 

authorizes reasonable guardian ad litem fees 

to be assessed as costs.  In one prior case, 

Rule 17.03 was used to authorize a trial 

court to assess guardian ad litem fees against 

a party to a termination proceeding in excess 

of the amount allowed by Tennessee 

Supreme Court Rule 13.  Tennessee Rule of 

Civil Procedure 54.04 also allows the trial 

court’s discretion to assess guardian ad litem 

fees against the non-prevailing party in a 

termination of parental rights case where the 

party assessed the fees was able to pay the 

fees. 

The Court held that “trial courts are 

authorized by Rules 17.03 and 54.04 to 

assess guardian ad litem fees against the 

parties in termination of parental rights 

proceedings, notwithstanding the limits 

placed on compensation contained in 

Tennessee Supreme Court Rule 13.”  The 

purpose of Rule 13 is to provide a means of 

compensation for attorneys appointed to 

represent indigent parties.  Nothing in Rule 

13 prohibits guardians ad litem from seeking 

compensation from non-indigent parties as 

authorized by other Tennessee law, 

including Rule 17.03 and 54.04.  The trial 

court did not abuse its discretion in 

assessing the totality of the guardian ad 

litem’s fees to Bethany. 

 

In re Angel M., et al., 2017 WL 3228314 (Tenn. Ct. App., July 31, 2017), from the 

Sevier County Circuit Court.  
 

This is a termination of parental rights case.  

DCS removed the children from the Parents’ 

custody due to drug abuse and 

environmental neglect.  The children were 

placed in the custody of two relatives.  The 

parties agreed that the children were 

dependent and neglected.  The relatives later 

voluntarily relinquished custody of the 

children due to the Parents’ “confrontational 

and harassing behavior” towards the 

relatives and due to behaviors of the 

children that the relatives could not manage.   

The children were placed in the custody of 

DCS, and the children were adjudicated 

dependent and neglected a second time.   

Parents stipulated that the children’s 
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removal was due to the Parents’ substance 

abuse history. 

Multiple permanency plans were developed 

for both Parents to address their drug issues.  

DCS filed a termination of parental rights 

petition alleging two grounds:  Father’s 

abandonment for failure to provide child 

support and the Parents’ substantial 

noncompliance with the first two 

permanency plans. 

On June 1, 2016, DCS filed a motion to 

amend its original termination petition and 

requested that the new requirements in the 

third permanency plan be included in the 

petition. DCS alleged the Parents were not 

in compliance with the third permanency 

plan.  All the parties were properly served 

with notice of this motion, but it was not 

addressed until the day of the trial on August 

25, 2016. 

On August 23, 2016, Father moved for a 

continuance due to DCS’ pending motion.  

Father argued that DCS intended to conduct 

a “trial by ambush” and requested fifteen 

days to file a responsive pleading if the 

motion was granted.  On August 25, 2016, 

the trial court granted DCS’ motion to 

amend and denied Father’s motion to 

continue.  The trial court found that “there 

has been adequate time to prepare for [the 

motion to amend and the new allegations in 

it]…so the Motion to Continue is denied.”   

The trial court conducted the termination of 

parental rights trial, hearing testimony from 

several witnesses and reviewing admitted 

exhibits.  The trial court terminated the 

parental rights of both Parents and found 

that the ground of substantial 

noncompliance had been proven as to both 

Parents and that termination was in the best 

interest of the children. 

On appeal, regarding the issue of the 

amendment of the petition, the Court 

reviewed Tennessee Rule of Civil Procedure 

15.01 and found that trial courts have broad 

authority to decide motions to amend 

pleadings and will not be reversed absent an 

abuse of discretion.  The Court found that 

Tennessee trial courts are guided by many 

factors in determining whether to permit or 

deny a late-filed amendment.  Those 

include:  undue delay in filing; lack of notice 

to the opposing party; bad faith by the 

moving party; repeated failure to cure 

deficiencies by previous amendments; undue 

prejudice to the opposing party; and futility 

of amendments.   

In this case, the Parents understood the plan 

requirements and were represented by 

counsel.  They did not object to the 

applicability of the plans.  There was no 

abuse of discretion in granting the motion to 

amend. 

A second issue on appeal was whether DCS’ 

Petition to Transfer Temporary Legal 

Custody (“Petition”) from the initial 

custodial episode should have been 

admitted.  Father argued that the Petition 

was hearsay; not properly authenticated; and 

was prejudicial.  The Court found that the 

Petition was not hearsay because they 

waived their right to a hearing and stipulated 

that the allegations in the Petition were true.  

As such, this was an admission by a party 

opponent for purposes of Tennessee Rule of 
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Evidence 803.  As to whether the Petition 

was relevant or if it would be unfairly 

prejudicial, the Court found that the trial 

court did not abuse its discretion by 

admitting the Petition into evidence. 

The Court found that the ground of 

substantial noncompliance was proven as to 

the Parents and that the termination was in 

the best interest of the children. 

In re Mya H., 2017 WL 3176108 (Tenn. Ct. App., July 26, 2017), from the Shelby 

County Chancery Court.  

 

This is a case that addresses an issue 

regarding presumptive legal fathers in the 

context of a private termination of parental 

rights case.  The issue is whether the trial 

court is permitted, without having an 

evidentiary hearing, to rebut the 

presumption of paternity finding and find 

that a preponderance of the evidence has 

been met. 

Life Choices of Memphis, Inc. (“Life 

Choices”) filed a petition to terminate the 

parental rights of Fred E. and Unknown 

Father to the child.  The child was born to 

the marriage of Fred E. and Jennifer H.  

Fred E. was presumed to be the legal father 

of the child but was not listed on the birth 

certificate. 

As stated in the petition, Mother surrendered 

to Life Choices, and Fred E. was 

incarcerated.  Several grounds were alleged 

in the petition against both Fred E. and 

Unknown Father.  According to counsel for 

Life Choices, Mother indicated that Fred E. 

was not the biological father of the child and 

that she did not know who the father was, 

due to her “lifestyle.”  The trial court 

granted a default judgment against 

Unknown Father, after Life Choices served 

him by publication. 

Life Choices filed a motion, accompanied 

by an affidavit, to request permission to 

serve both Fred E. and Unknown Father by 

publication, which the court ordered.  

However, it appears that Fred E. was served 

“by process service.”  He sent a letter to the 

trial court, indicating he wanted to oppose 

the termination, and an attorney was 

appointed to represent him.  He later filed an 

answer, stating that he was the presumptive 

legal father of the child.   

Life Choices filed a motion to compel Fred 

E. to participate in genetic testing, and two 

orders requiring him to submit to such 

testing were entered.  Fred E. refused to 

consent.  Life Choices filed a motion to 

rebut the presumption of parentage and 

disestablish Fred E. as the legal father of the 

child.  That motion was granted without an 

evidentiary hearing.  The trial court’s 

December 2, 2015, order concluded that 

“completion of genetic testing is an 

appropriate action to rebut a presumption of 

parentage” and Fred E.’s refusal to submit to 

such testing “rebuts his presumption of 

parentage by a preponderance of the 

evidence.”   

After the December 2, 2015, order, Life 

Choices moved to dismiss Fred E. as a party 

based on a new statute, Tenn. Code Ann. § 
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36-1-102(28)(C).  Fred E. expressed a desire 

to be included as the legal parent of the child 

based on the presumption of parentage and 

the fact that no other father was ever 

located.  Fred E. continued to refuse genetic 

testing, and the trial court dismissed him as 

a party from the termination action.  Fred E. 

appealed. 

On appeal, the Court stated that in a 

termination proceeding, the substantive 

difference between a legal parent and a 

putative biological father generally involves 

which grounds for termination may be 

alleged.  Because Fred E. was married to 

Mother at the time of the child’s birth, he 

was both a legal parent and presumptive 

legal father.   

However, there was a change to the statute 

in 2016, which created a new distinction 

between legal parents and presumptive legal 

fathers in termination of parental rights 

cases.  The new statute, Tenn. Code Ann. § 

36-1-102(28)(C), effective March 23, 2016, 

states, “that where a presumed father's 

‘presumption of paternity’ is rebutted, ‘the 

man shall no longer be a legal parent for 

purposes of this chapter and no further 

notice or termination of parental rights shall 

be required as to this person[.]’”  This 

statute was not enacted until after the 

termination petition in this case was filed.   

The Court found that this statute should not 

have been applied retrospectively to a 

termination petition filed before the 

effective date of the amendment because the 

statute would impair or destroy a vested 

right.  As such, the Court found that Fred E. 

should not have been dismissed as a party.  

The Court reversed the order terminating all 

parental rights to the child at issue. 

However, Life Choices could have instituted 

an “appropriate action” to rebut Fred E.’s 

presumption of parentage by a 

preponderance of the evidence under Tenn. 

Code Ann. § 36-2-304(b) “for whatever 

purpose that action may serve.”  In this case, 

Life Choices’ motion to rebut the 

presumption of parentage was not a sworn 

petition, nor was it accompanied by any 

affidavits or documents.  Statements of 

counsel or unsworn allegations are not 

evidence. There was one affidavit in the 

record, detailing the facts leading Life 

Choices to believe that Fred E. was not the 

biological father.  That affidavit was not 

entered by stipulation of the parties or 

through appropriate testimony. 

Fred E.’s refusal to submit to genetic testing, 

standing alone, would generally not be 

conclusive as to whether the presumption of 

paternity should be rebutted.  Fred E. was 

not given the opportunity to offer any proof 

to thwart Life Choice’s effort at rebutting 

his presumption of paternity.  The Court 

vacated the trial court’s judgment and 

remanded the case for an evidentiary hearing 

on the issue. 
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In re: Hailey C., et al., 2017 WL 4331039 (Tenn. Ct. App., Sept. 28, 2017), from the 

Davidson County Juvenile Court. 

 

Father and Mother were married in 1997 and 

had two children prior to their divorce in 

2009.  That divorce followed the children’s 

disclosure to Mother that Father was 

sexually abusing them.  Father was 

convicted of three counts of rape of a child 

in November 2009, and appealed that 

conviction all the way to the Supreme Court, 

which affirmed the convictions in November 

2014. 

Mother filed a petition to terminate Father’s 

parental rights on July 21, 2015, alleging 

several grounds relating to his sexual abuse 

and subsequent convictions.  Before trial, 

Father filed a motion to stay the proceedings 

on the basis that he had not exhausted every 

avenue of post-conviction relief.  He filed a 

separate motion to disqualify Mother’s 

attorney because she had represented the 

State in the criminal case against Father that 

formed the basis of Mother’s termination 

petition.  The trial court denied both 

motions. 

Trial took place on March 9 and 11, 

2016.  On the morning of the second day, 

Mother moved the court to amend her 

petition to terminate to assert the sole 

ground that he had been convicted of crimes 

including severe child abuse, aggravated 

sexual battery, and aggravated assault 

pursuant to Tenn. Code Ann. § 36-1-

113(g)(11).  Over Father’s objection, the 

trial court granted Mother’s motion. 

On appeal, Father challenged the trial 

court’s decision of the three motions set out 

above.  As to Father’s motion to stay 

proceedings while his post-conviction 

proceedings remained pending, the Court of 

Appeals noted that while civil proceedings 

may be stayed during the pendency of 

criminal matters, the decision to stay is 

within the trial court’s discretion.  Further, 

the Court of Appeals has repeatedly 

recognized that the possibility of an 

incarcerated parent’s release does not dictate 

whether a termination ground exists.  The 

trial court recognized that Father’s post-

convictions could eat up several more years 

of the children’s lives when they deserved 

finality.  The Court of Appeals agreed, and 

affirmed the trial court’s denial of Father’s 

motion to stay. 

Father based his motion to disqualify on 

Rule 1.11(a)(2) of the Rules of Professional 

Conduct, which prohibits a lawyer who 

formerly represented the State from 

representing a client in connection with a 

matter in which the lawyer participated 

personally and substantially.  The Court of 

Appeals held that the Rule referred to a 

lawyer switching sides in the same 

matter.  Here, the termination was a 

different matter from the criminal 

case.  Father also pointed to Rule 1.11(c), 

which disqualifies a former government 

attorney from representing a private client 

when the lawyer acquires “confidential 
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government information” about a person 

adverse to the lawyer’s current private 

client.  Here, the trial court specifically 

found that Mother’s attorney had acquired 

no such information, and nothing in the 

record suggested otherwise.  Hence, the 

Court of Appeals affirmed the denial of 

Father’s motion to disqualify. 

Finally, the Court of Appeals addressed 

Father’s challenge to the trial court’s 

allowing Mother to amend her petition to 

substitute the sole ground found at Tenn. 

Code Ann. § 36-1-113(g)(11).  Mother did 

so because she lacked standing to pursue 

against the children’s other parent the 

original grounds that she pled.  In contrast, 

Tenn. Code Ann. § 36-1-113(g)(11) 

specifically confers standing upon one 

parent to terminate the other parent’s 

rights.  However, the facts alleged in the 

amended complaint and the proof presented 

was the same for both the original grounds 

and the substituted ground.  Father showed 

no prejudice to him from Mother’s 

amendment only of the ground.   Moreover, 

at trial, Father’s attorney told the trial court 

that he needed no additional time to try the 

case as amended and was prepared to move 

forward immediately.  Accordingly, the 

Court of Appeals found no error in the 

amendment. 

In re Halley M., 2017 WL 4158688 (Tenn. Ct. App., Sept. 19, 2017), from the 

Sumner County Circuit Court. 

On November 13, 2012, Aunt and Uncle 

(“Petitioners”) sought to terminate the 

parental rights of Jeremy M. 

(“Respondent”), David G. (“Father”), and 

Mother.  The Child had lived with Aunt and 

Uncle for more than two years when the 

petition was filed.  Respondent and Mother 

were not married. Respondent, however, 

was listed as the father on the Child’s birth 

certificate, and he signed a voluntary 

acknowledgement of paternity when the 

Child was born.   

In January 2013, Respondent was granted 

visitation with the Child.  In February 2013, 

DNA test results revealed Father, not 

Respondent, was the biological father.  The 

Guardian ad Litem filed a motion to suspend 

Respondent’s parenting time based on 

concerns during one visit; Respondent’s 

failure to complete a drug test; falsely 

completing the VAP; and an active and 

outstanding warrant.  The trial court granted 

an ex parte emergency restraining order 

suspending Respondent’s parenting time.   

Petitioners moved for temporary custody of 

the child, and that motion was granted.  A 

three-day trial date was set for March 11, 12, 

and 13, 2014, for the termination trial.  

Before trial, the trial court judge died.  The 

trial court re-set trial for January 7, 8, 9, 

2015.   

The Guardian ad Litem moved for DNA 

testing of Mother, Respondent, and Father.  

On January 6, 2015, the Guardian ad Litem 

moved to continue the trial because the new 

DNA test results had not been completed.  

On January 7, 2015, the Guardian ad Litem 

submitted the DNA test results, which 

showed the Respondent had a zero percent 
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chance of being the biological father.   The 

Guardian ad Litem filed a petition to rescind 

the VAP.  

The trial was rescheduled again for March 

2015.  The day before trial, Respondent 

moved to dismiss for failure to attach proof 

of inquiry to the putative father registry to 

the petition and for failure to enter a final 

order within one year in compliance with 

T.C.A. § 36-1-119(d). Later that same day, 

Petitioners filed a Notice of Filing Putative 

Father Registry and attached proof of 

inquiry to the putative father registry.  After 

a hearing, the trial court dismissed Aunt and 

Uncle’s petition because they had not shown 

good cause for their failure to complete the 

adoption within the time prescribed by 

statute.   

The issue on appeal is whether Petitioners 

had shown good cause for their failure to 

complete the adoption within the time 

prescribed by the statute.  The Court of 

Appeals found that Petitioners had shown 

good cause.  It was through no fault of 

Petitioners that the adoption proceeding was 

not completed within one year of filing. 

Other factors delayed the trial.  First, the 

trial court judge died.  Then, the Guardian 

ad Litem requested a continuance to allow 

for the filing of a petition to rescind the 

VAP.  Finally, it was Respondent himself 

who insisted upon a setting of three 

consecutive days, an insistence that 

impacted the dates upon which trial could be 

set. Petitioners never requested a 

continuance.  Given these facts, the Court of 

Appeals reversed the dismissal of the 

Petition and remanded for trial on the merits. 

In re Bentley D., 537 S.W.3d 907 (Tenn., Nov. 22, 2017), from the Tennessee Court of 

Appeals, from the Washington County Circuit Court. 

 

Historically in Tennessee, notices of appeal 

have been regarded as valid whether signed 

by the attorney or the party.  However, the 

Legislature cast that traditional view into 

doubt when it amended Tenn. Code Ann. § 

36-1-124(d) to provide that, as of July 1, 

2016, a notice of appeal from a trial court’s 

final order “in a termination of parental 

rights action shall be signed by the 

appellant.”  The Legislature did so in order 

to eliminate “defensive appeals” brought by 

attorneys on behalf of parents whose 

whereabouts and wishes were 

unknown.  Those attorneys were not sure if 

their clients wanted to appeal but feared that 

they would be subject to board complaints 

or lawsuits if they did not file a notice of 

appeal. 

Within a year after the law had passed, all 

three sections of the Court of Appeals had 

determined that the new statutory 

requirement of a party’s signature on a 

notice of appeal was mandatory and 

jurisdictional.  This meant that a notice of 

appeal signed by an attorney but not by the 

party constituted a “jurisdictional default” 

that required dismissal of the 

appeal.  Unfortunately, the cases that the 

Court of Appeals dismissed generally 

involved attorneys and parties who were 

unaware of the rule and had timely filed 
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notices of appeal that weren’t properly 

signed, not vagrant parents whose attorneys 

who had filed defensive appeals.   

This case is one example.  On November  7, 

2016, the trial court filed an order 

terminating Father’s parental 

rights.  Father’s attorney timely signed and 

filed a notice of appeal on November 17, 

2016, which Father had not signed.  On July 

13, 2017, the Court of Appeals directed 

Father to show cause why the appeal should 

not be dismissed for lack of jurisdiction. On 

July 24, 2017, Father filed a response 

challenging the constitutionality of Tenn. 

Code Ann. § 36-1-124(d). 

Before the Court of Appeals could act, the 

Supreme Court reached down to take the 

appeal.  The Supreme Court noted that the 

relevant Rule of Appellate Procedure is 

silent on the requirement of a signature, but 

that the general rule in civil proceedings 

requires signature by an attorney or pro se 

party.  The Supreme Court noted that Tenn. 

Code Ann. § 36-1-124(d) does not address 

jurisdiction or the effect of the lack of 

signature or distinguish between an 

appellant and his or her attorney.  However, 

another statute, Tenn. Code Ann. § 23-2-

104, empowers an attorney to sign in a 

client’s name.  The Supreme Court 

concluded that the word “appellant” in 

Tenn. Code Ann. § 36-1-124(d) includes an 

attorney specifically authorized by the client 

to file the notice of appeal.  Therefore, 

Father’s appeal was not subject to 

dismissal.  In future, all notices of appeal in 

a termination of parental rights proceeding 

are valid if signed by an attorney whom the 

client has authorized to sign the notice of 

appeal. 

In re Brooklyn J., 2017 WL 6027813 (Tenn. Ct. App., Dec. 5, 2017), from the 

Hamilton County Circuit Court.  In re Prince J., 2017 WL 6026738 (Tenn. Ct. App., 

Dec. 5, 2017), from the Hamilton County Circuit Court. 

These two companion cases apply the 

holding from a 2015 Tennessee Supreme 

Court case.  Turner v. Turner, 473 S.W.3d 

257 (Tenn. 2015).  The issue is whether 

exceptional circumstances justify denying 

Mother relief from a 2013 judgment 

terminating her parental rights. 

Twin boys were born in 2010.  When 

Mother was incarcerated in 2012, custody 

was placed with Grandmother and later 

transferred to relatives in the extended 

family, with the expectation that they might 

adopt the children.  After Mother was 

released from jail, she was present on 

several occasions when Grandmother was 

communicating with the children through 

Skype.  Mother chose not to be seen or 

participate in any of those conversations.  

She explained, “And the reason why is 

because I didn’t want no confusion or no 

disturbance going on during the Skyping.” 

The relatives (“Adoptive Parents”) filed a 

petition for termination of parental rights 

and adoption for Mother’s twin children on 

the grounds of willful failure to visit and 

willful failure to support.  On appeal, 

Mother did not dispute the grounds. The 

Adoptive Parents made attempts to locate 
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Mother for service of process, but those 

attempts were unsuccessful.  They inquired 

with relatives and engaged a professional 

process server, who attempted to serve 

Mother at her two last known addresses.  

The process server provided and filed two 

affidavits that detailed his efforts to serve 

Mother. 

When the first two summonses were 

returned unserved, the Hamilton County 

Circuit Court Clerk issued a Publication 

Notice.  However, the Adoptive Parents had 

not filed a motion for publication, as 

required by Tenn. Code Ann. § 36-1-117.  

The notice ran for four weeks, and the trial 

court entered an Order of Default 

terminating Mother’s parental rights in 

December 2013.  The two children were 

adopted shortly thereafter. 

Mother learned of the termination of her 

parental rights and the adoption on or before 

April 2014; however, she waited until 

October 2015 to file a motion to set aside 

the 2013 judgment based on the judgment 

being void for lack of personal service.  

Initially, the trial court denied Mother’s 

motion based the substituted service by 

publication being valid; based on Mother 

waiting too long under Rule 60 to challenge 

the order; and based on the  statute of 

repose.   

After Turner, Mother filed a motion to alter 

or amend, which the parties agreed to treat 

as a Tenn. R. Civ. P. 60 motion.  After a 

hearing, the trial court ruled that the 

judgment was void for lack of personal 

service but that the mother was not entitled 

to relief from the judgment based on 

“exceptional circumstances.”  The trial court 

made specific findings of fact to support that 

ruling.   

Under the test set out in Turner, the Court 

examined whether both parties manifest an 

intention to treat the judgment as valid when 

the party receives actual notice of the 

judgment and fails to express opposition.  

The Court considered how long the party 

waited to seek relief from the time he or she 

received notice of the judgment and whether 

the party, with actual knowledge of the 

judgment, attempted to “contact, visit, or 

provide financial support for the children.”   

If the party manifested an intention to treat 

the judgment as valid, the Court would then 

consider the children’s substantial “interests 

in status” and “interest[s] in repose from 

legal controversy.” 

The Court affirmed the trial court’s ruling 

based on “exceptional circumstances.”  

Mother had actual notice of the judgment 

eighteen months prior to seeking relief, 

which manifested an intention to treat the 

judgment as valid.  During that time, 

although she possessed the information 

necessary to contact the Adoptive Parents, 

she never attempted to contact, visit or 

provide any financial support to the 

children.  Granting relief would impair the 

children’s and the adoptive parents’ 

substantial interests of reliance on the 

judgment.  The Court affirmed the 

determination that Mother was not entitled 

to the relief of setting aside the 2013 

judgment terminating her parental rights. 



20 

 

 

In the Matter of Ian B. et al., 2017 WL 4051096 (Tenn. Ct. App., Sept. 13, 2017), 

from the Rutherford County Chancery Court.  

This is the second appeal in a private 

termination of parental rights case.  Mother 

and Stepfather filed a petition to terminate 

Father’s parental rights.  In the first appeal, 

the Court remanded the case to obtain a 

sufficient record for appeal. On remand, the 

trial court found that Petitioners had proven 

grounds of abandonment for failure to visit 

and support and that termination of Father’s 

parental rights was in the best interest of the 

children.  This second appeal followed. 

On remand after the first appeal, a transcript 

was submitted; prepared; and certified.  

Thereafter, the trial court issued a 

Memorandum and Order in which it found 

that Father willfully abandoned the Children 

and that termination was in the best interest 

of the Children and also granted Mother and 

Stepfather’s adoption petition.   

Father failed to file his notice of appeal 

within 30 days of the entry of the order. 

Father filed a Motion for Rule 60.02 Relief 

stating why he was unable to file a timely 

appeal.  He stated that he mistakenly took 

the court’s final order as a memorandum due 

to the fact the court previously issued a 

memorandum and then a final order.  In 

addition, he was out of town to fulfill duties 

with regard to his military commitment.  

The trial court granted the Rule 60.02 

motion, and Father filed his notice of appeal 

within 30 days of the entry of that order.  

Mother argued that the trial court abused its 

discretion in granting Father’s Rule 60.02 

motion.  The Court analyzed the 

requirements and reasons for granting relief 

pursuant to Rule 60.02.  The court should 

also consider the equities of the case, 

including: “the (1) danger of unfair 

prejudice, (2) length of delay and its 

potential impact on proceedings, (3) the 

reason why the filing was late and whether 

that reason or reasons were within the filer’s 

reasonable control, and (4) the filer’s good 

or bad faith.”  The trial court found that 

Counsel’s mistake in not filing a timely 

appeal was excusable for a number of 

reasons.  The Court reviewed the trial 

court’s findings under an abuse of discretion 

standard.  The Court found that the trial 

court properly applied the applicable legal 

principles, and there was no abuse of 

discretion in granting the Rule 60.02 motion. 

As to the merits of the termination petition, 

the Court found that Father willfully failed 

to support the Children, and Father willfully 

failed to visit the Children.  The Court also 

found that termination was in the best 

interest of the Children. 
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In re Allie A. et al., 2018 WL 1124517 (Tenn. Ct. App., Feb. 28, 2018), from the 

Montgomery County Juvenile Court. 

 

This is an accelerated interlocutory appeal as 

of right from the denial of a motion for 

recusal.  A petition for recusal appeal must 

be filed within twenty-one days of the trial 

court’s entry of the order.  This petition was 

filed twenty-four days after entry of the 

order.  Because the appeal was untimely, the 

appeal was dismissed. 

 

In re Sharda R. et al., 2018 WL 1709103 (Tenn. Ct. App., April 9, 2018), from the Bedford 

County Juvenile Court. 

 

In this case, the trial court’s order 

terminating Mother’s parental rights was 

entered on February 23, 2018.  Mother filed 

her notice of appeal on April 5, 2018, along 

with a motion to accept an untimely notice 

of appeal. 

The Court found that the thirty-day time 

limit is mandatory and jurisdictional and 

cannot be waived; Mother’s motion was 

denied; and the appeal was dismissed.  The 

Court could neither waive nor extend the 

time period. 

 

Hance v. Hance, 2018 WL 2113814 (Tenn. Ct. App., May 8, 2018), from the Hamblen 

County Chancery Court. 

 

This case answers the jurisdictional question 

of whether the commencement of a 

dependency and neglect action in the 

juvenile court deprives the chancery court of 

subject matter jurisdiction to rule on a 

pending motion to modify a parenting plan. 

 

In this case, Father filed a petition to modify 

a parenting plan in chancery court.  On the 

same day, the Department filed a 

dependency and neglect petition in juvenile 

court.  The juvenile court assumed 

jurisdiction and held a preliminary hearing 

approximately two weeks later.  After that 

preliminary hearing, the chancery court 

modified the child support obligations and 

tax exemption for the child. 

The Court cited Tenn. Code Ann. § 37-1-

103, which vests the juvenile courts with 

exclusive original jurisdiction over 

dependency and neglect proceedings.  Once 

that jurisdiction has been exercised, that 

jurisdiction continues until 1) the petition is 

dismissed; 2) the case is transferred to 

another court exercising domestic relations 

jurisdiction; 3) an adoption petition is filed; 

or 4) the child reaches 18.  In this case, none 

of the jurisdictional exceptions had occurred 

prior to the chancery court’s modification of 

the parenting plan.  As such, the chancery 

court did not have subject matter 

jurisdiction; its order was void; and its order 

was vacated. 
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Department of Children’s Services Termination of Parental Rights 

 

In re Liam S., et al., 2017 WL 4422342 (Tenn. Ct. App., Oct. 4, 2017), from the 

Jefferson County Juvenile Court. 

 

This is a DCS termination of parental rights 

case.  In this case, DCS first created a non-

custodial permanency plan for the family to 

address issues of drug abuse, mental health, 

domestic violence, inadequate parenting 

skills, and unstable housing.  DCS received 

a second referral the following month for 

similar allegations.  The children were 

adjudicated dependent and neglected. 

Several permanency plans were entered, 

each of which had several requirements for 

each parent.   DCS paid for services for over 

a year but stopped when the parents failed to 

“follow recommendations from their 

assessments and to demonstrate a lasting 

change.” 

DCS filed a petition to terminate each 

parent’s parental rights in May 2016.  The 

grounds alleged against both parents were:   

abandonment for failure to provide a 

suitable home, substantial noncompliance 

with the permanency plan, and the 

persistence of conditions.  As to Mother 

only, DCS alleged the additional grounds of 

abandonment for failure to visit and to pay 

child support. 

A hearing on the termination petition was 

held in October 2016.  Mother testified 

about the efforts she made to overcome her 

drug addiction problem.  A director of the 

program Mother attended and the pastor and 

attorney for that program testified as to 

Mother’s progress.  Father testified that he 

completed a number of requirements but had 

not completed the required alcohol and drug 

program.   

The DCS case manager testified that Mother 

had a number of problems completing tasks 

but also acknowledged Mother’s progress 

and successes.  She also testified as to both 

parents’ inability to provide a suitable home; 

Mother’s limited visitation while in the 

program but faithful visitation prior to entry 

into the program; and Mother’s failure to 

pay support. 

The trial court found clear and convincing 

evidence to support terminating both 

parents’ rights as to all grounds alleged and 

found that termination was in the best 

interest of the children.   Both parents 

appealed.  The Court affirmed that the 

grounds found by the trial court were 

supported by clear and convincing evidence.   

However, the Court found that termination 

was not in the best interest of the children 

and vacated the termination of parental 

rights for both parents.  The Court found 

that the court must take the “child’s 

perspective, rather than the parent’s.”  As to 

Mother, the Court found that this “was an 

extremely close case.”  In a brief analysis, 

the Court found that Mother had made 

tremendous progress in her program; that it 

indicated a lasting adjustment; and that 

Mother had maintained a relationship with 

her children.    



23 

 

The Court found that Father’s “progress was 

less significant than Mother’s,” but also 

found that he had visited regularly, paid 

support, and passed recent drug screens.  

The Court found that the children should not 

be left without a Father “if the proceedings 

following remand establish that termination 

of Mother’s parental rights is not in the best 

interest of the children.”  

The Court reversed the trial court’s best 

interest determination and reversed the 

termination of both Mother’s and Father’s 

parental rights.  The Court remanded the 

case for further proceedings. 

In re Gabriella D., 531 S.W.3d 662 (Tenn., Sept. 29, 2017), from the Tennessee Court 

of Appeals, from the Hamilton County Circuit Court. 

 

This is the rare termination of parental rights 

case that proclaims the possibility of 

redemption.  Mother had a terrible history 

with her children.  She and Father had two 

children who were removed and adopted 

away from them in Georgia in 2007 due to 

drug addiction.   

In March 2008, while still residing in 

Georgia, Mother gave birth in Tennessee to 

Gabriella.  In June 2008, Gabriella was 

removed by Georgia officials who visited 

the home after receiving complaints of drug 

abuse.  Father was so impaired during the 

visit that he dropped Gabriella, hitting her 

head on an infant seat. 

Mother began to cooperate with Georgia 

officials after Gabriella’s removal.  She told 

them she was divorcing Father, she 

completed an alcohol and drug intensive 

outpatient program, and she sought help 

from her mother (“Grandmother”), who 

moved to Georgia from Florida in order to 

support Mother.  Mother ultimately regained 

custody of Gabriella in February 2009, but 

was required to allow no contact with 

Father. 

The reunion was short-lived, as mother 

violated the Georgia no-contact order by 

rejoining Father in a life of drug abuse.  She 

later gave birth to another child, Jude, in 

Tennessee in December 2009.  Tennessee 

DCS got involved and required Mother to 

complete an alcohol and drug assessment, 

but imposed no other requirements.  

In May 2010, a child died in Father’s care in 

his Tennessee home, while Father lay passed 

out on the floor.  Mother and children were 

not present, so her children were not 

removed, even though they all evidently 

shared the home. 

In the summer of 2010, DCS briefly 

removed the children, but then returned 

them to Mother after she passed three drug 

tests and assured DCS that Father would not 

have contact with the children until he 

completed drug treatment.  DCS closed its 

case without follow-up or supervision. 

Mother again quickly returned to Father and 

to drugs.  Her fifth child, Chance, was born 

in September 2011 with methadone in his 

system.  Some six months later, Father took 
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Chance to the doctor.  Chance had gained 

only eight ounces and was starved to the 

point of dying.  A doctor later testified that 

Chance’s was “the worst case of 

malnutrition in any six-month-old that” he 

had “ever seen . . . including cases in Africa 

that resulted in infant death.” 

In March 2012, DCS removed the three 

children that remained with Mother and 

placed them with Foster Parents.  The 

children were in a woeful state, infested with 

lice and lacking in basic skills and routines.  

Chance had a distended belly and stick-like 

arms and legs, looking like “a commercial 

for [starving] children in Africa.”  He 

suffered from developmental delays and 

severe neurological impairment. 

DCS developed a detailed permanency plan 

that Mother initially ignored to the point of 

appearing impaired at one of Jude’s medical 

appointments.  DCS was discussing 

adoption with Foster Parents when Mother 

abruptly changed her conduct in June 2012, 

separating from Father and complying with 

her permanency plan, experiencing no 

further positive drug screens.  Mother 

eventually completed the plan.  She 

addressed her drug issues, maintained 

employment, and gained unsupervised 

visitation with the children.  At DCS’ 

advice, Mother moved from Georgia to 

Tennessee in early 2013.  Grandmother and 

Mother’s brother (“Uncle”) also moved to 

Tennessee to support her. 

Given Mother’s progress, DCS settled on 

July 31, 2013, to begin a trial home visit, 

with full reunification targeted to occur in 

October 2013.  However, Foster Parents 

aborted that plan by filing in circuit court a 

petition to terminate Mother’s parental 

rights and to adopt the children.  Severe 

abuse of the children was the sole 

termination ground alleged against mother.  

By statute, that filing should have vested 

jurisdiction over the children in the circuit 

court.   For reasons not evident or discussed 

in the Supreme Court’s opinion, the juvenile 

court nonetheless approved a trial home visit 

for the children in November 2013.  DCS 

had apparently already placed the children 

with Mother a month or two earlier.   

The termination trial did not take place in 

the circuit court until September 2015, at 

which time the children had been back in 

Mother’s care for about two years.  The 

circuit court heard ample testimony about 

the horrific circumstances of the children’s 

early years.  However, the court also heard 

that the children had thrived in Mother’s 

care, and that Mother had was working and 

had support from Uncle and Grandmother.  

Ultimately, the circuit court dismissed the 

termination petition, holding that while 

Mother had undoubtedly committed severe 

abuse, the children’s best interest was 

disserved by terminating the rights of the 

Mother who had provided them good care 

for two years, or five months longer than 

Foster Parents had cared for the children. 

Foster parents appealed, and the Court of 

Appeals issued its opinion on November 30, 

2016, at which time the children had been 

back in Mother’s care for over three years.  

Ultimately, the Court of Appeals could not 

get by the abuse that Mother and Father had 

visited upon the children before 2012, and 

the court reversed the trial court, finding that 
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the best interest factor relating to abuse in 

the home was so significant as to outweigh 

any and all of the other best interest factors.  

Judge Stafford dissented, wondering exactly 

how much more incident-free parenting time 

would be required to prove that Mother’s 

improvements would be lasting. 

The Tennessee Supreme Court accepted 

Mother’s application for appeal.  The 

Supreme Court acknowledged the depth and 

depravity of the abuse the children had 

suffered in the years leading up to 2012.  

However, the Court noted that the severe 

abuse was just one of nine factors and wrote 

that Mother had not merely negated Foster 

Parents’ burden to prove best interest by 

clear and convincing evidence, but had 

nearly proven herself fit by clear and 

convincing evidence when all nine factors 

were taken into account. 

The Supreme Court also acknowledged the 

very real possibility that Mother could 

relapse into her earlier behaviors, but 

characterized that risk as “a possibility only 

and [that] does not amount to clear and 

convincing evidence that termination is in 

the best interests of these children.”  

Accordingly, the Supreme Court reversed 

the Court of Appeals and dismissed Foster 

Parent’s termination petition.  The Supreme 

Court noted that if Mother relapsed, the 

ground of severe abuse would be available 

against Mother, as the circuit court’s finding 

in that regard remained undisturbed. 

 

In re M.E.N.J., et al., 2017 WL 6603658 (Tenn. Ct. App., Dec. 27, 2017), from the 

Knox County Juvenile Court. 

This is a DCS termination of parental rights 

case.  The mother was living with a female 

friend who had an extensive DCS history, 

and the friend’s parental rights had been 

previously terminated as to her two children.  

Mother failed to make other housing 

arrangements, and the child was placed in 

DCS custody.  A permanency plan was 

developed with a number of requirements.   

A second child was born two months after 

M.E.N.J. was placed in DCS custody, and 

the second child was also placed in DCS 

custody, as Mother had not remedied the 

issues that led to M.E.N.J’s removal.  

Mother continued to reside with the same 

friend after the children were removed.  She 

brought her then-boyfriend into the friend’s 

house, but his drinking led to them both 

leaving the home and staying in a variety of 

places.  Mother then met another boyfriend, 

T.R., with an extensive criminal history of 

drugs and violence.  She began sleeping 

outside on a pile of cardboard boxes.  

Mother stated in her answer to the petition 

that T.R. only watches her sleeping there to 

protect her.  However, her Facebook 

postings identified T.R. as her fiancé and 

“love of her life.” 

The DCS case worker made multiple efforts 

to assist Mother with housing.  Mother 

declined those efforts.  Mother missed 

mental health appointments and stopped 

taking her medications.  She did not have 

any failed drug screens after the children 

were removed. 
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DCS filed a termination of parental rights 

petition, alleging the following grounds:  

persistence of conditions, substantial 

noncompliance with the permanency plan, 

and a failure to manifest an ability and 

willingness to personally assume custody or 

financial responsibility of the children.  The 

trial court found clear and convincing 

evidence to support each ground alleged and 

found that termination was in the best 

interest of the children.  Mother appealed. 

The Court found clear and convincing 

evidence that Mother’s conditions that led to 

the children’s removal persisted.   

The Court also found that Mother failed to 

substantially comply with the permanency 

plan.  Mother argued that she had 

substantially complied with the plan 

requirements as of the time of trial.  The 

Court found that the issue was not whether 

she complied at the time of the trial but 

“whether she had substantially complied 

prior to the filing of the petition to 

terminate.  She clearly had not.” 

The Court upheld the ground of failure to 

manifest an ability and willingness to 

personally assume custody or financial 

responsibility of the children.  Mother tried 

to argue that, at the time of trial, she had 

remedied almost all of the conditions that 

led to removal.  However, the Court again 

stated that the issue for this ground is what 

the record shows “at the time the petition 

was filed.” 

The Court also found that termination was in 

the best interest of the children. 

 

In re Brianna T. et al., 2017 WL 6550852 (Tenn. Ct. App., Dec. 22, 2017), from the 

Knox County Juvenile Court. In re Brianna T. et al., 2017 WL 6550621 (Tenn. Ct. 

App., Dec. 22, 2017), from the Knox County Juvenile Court. 

In November 2015, four children came into 

DCS custody after one of them was found 

severely beaten in Father’s care, with 

“multiple contusions/bruises over her entire 

body” and “covered from head to toe with 

bruises, scabs, scratches, and other marks.”  

While Father claimed that the child was 

subject to falls, the juvenile court 

adjudicated the child to have suffered severe 

abuse, holding that “[o]ne or the other of 

these parents caused the injuries . . . and the 

other knowingly failed to protect the child.” 

DCS ultimately petitioned to terminate 

Father’s parental rights on several grounds, 

including severe abuse.  DCS also petitioned 

to terminate Mother’s parental rights on 

several grounds, including severe child 

abuse.  Neither Mother nor Father appeared 

at the termination hearing on May 9, 2017, 

but his counsel advised the juvenile court 

that Father had authorized her to stipulate to 

the severe abuse ground and to a finding that 

termination of Father’s parental rights was 

in the children’s best interest.  Father’s 

counsel also advised the court that Mother 

authorized her counsel to stipulate to the 

finding of severe child abuse and to a 

finding that termination of Mother’s parental 

rights was in the children’s best interest.  

Since Mother and Father stipulated to the 
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severe abuse ground, DCS elected not to 

pursue the remaining grounds.  The juvenile 

court accordingly terminated Mother’s and 

Father’s parental rights. 

Despite their stipulation to a ground and to a 

best interest finding, Mother and Father 

appealed.  As an initial matter, the Court of 

Appeals noted that a trial court may not rely 

on a parent’s stipulations that a termination 

ground exists or that termination is in the 

children’s best interest.  A trial court is 

required to make findings of fact and 

conclusions of law as to each of those 

issues.  Further, “questions of law are not 

subject to stipulation;” therefore a 

“[s]tipulation that evidence satisfied a 

statutory ground for termination or that 

termination of parental rights was in a 

child’s best interest would be a nullity.”   

The Court of Appeals observed that the trial 

court had not merely accepted the parties’ 

stipulations of law; it had also heard some 

proof.  Therefore, the Court looked to 

whether the proof, along with stipulated 

facts, constituted clear and convincing 

evidence to support both that the ground 

existed and that termination was in the 

children’s best interest. 

As to the ground, the juvenile court had 

found severe abuse in the separate and 

previous dependency and neglect 

proceeding.  Parents argued that the 

dependency and neglect order contained 

insufficient findings, but the Court of 

Appeals accepted as sufficient the juvenile 

court’s finding that one parent had 

committed abuse and the other had failed to 

protect the child from it.  More importantly, 

the dependency and neglect order had not 

been appealed and therefore was res 

judicata.  Accordingly, the Court of Appeals 

affirmed the ground 

The juvenile court’s best interest 

determination did not survive appellate 

scrutiny.  There are nine factors that a trial 

court must consider when determining 

whether termination of a parent’s rights is in 

a child’s best interest.  DCS presented little 

or no evidence to support any of them.  The 

trial court’s order simply recited each 

statutory factor with no supporting facts.  

Accordingly, the evidence “fell far short.”  

The Court of Appeals reversed the best 

interest determination, and therefore, the 

termination of parental rights. 

 

In re Quintin S., et al., 2017 WL 2984193 (Tenn. Ct. App., July 13, 2017), from the 

Claiborne County Juvenile Court. 

This is a DCS termination of parental rights 

case.  Mother is the biological mother of the 

four children in this case.  The rights of two 

fathers are at issue on appeal.  Shawn H. is 

the legal father of Aglacia because his name 

appears on the birth certificate, and DNA 

testing established him as Zavera’s 

biological father.  Christopher K., III is the 

legal father of Christopher IV because he 

was married to Mother at the time of 

Christopher IV’s birth. 
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DCS first became involved with the family 

when one of Mother’s children was born 

with neonatal abstinence syndrome (NAS) 

in 2012.  DCS filed a dependency and 

neglect petition and to transfer legal 

custody.  The three children were 

determined to be dependent and neglected.  

Custody was placed with maternal 

grandmother and then later returned to 

Mother. 

The three children were removed a second 

time in April 2014 due to allegations of 

environmental neglect and drug use by 

Mother and Christopher III.  The children 

were found to be dependent and neglected.  

Mother’s fourth child, Christopher IV, was 

born in December 2014 and diagnosed with 

NAS.  DCS petitioned to take him into 

protective custody due to drug exposure. 

In July 2015, DCS filed a petition to 

terminate the parental rights of Mother, 

Shawn H., and Christopher III, alleging the 

following grounds: (1) abandonment by 

failure to visit (all parties); (2) abandonment 

by failure to support (all parties); (3) 

abandonment by incarcerated parent/failure 

to visit (Mother and Christopher III); (4) 

abandonment by incarcerated parent/failure 

to support (Mother and Christopher III); (5) 

abandonment by incarcerated parent/wanton 

disregard (Mother and Christopher III); (6) 

abandonment by failure to provide suitable 

home (Mother and Christopher III); (7) 

substantial noncompliance with permanency 

plan (all parties); (8) persistence of 

conditions (Mother and Christopher III); and 

(9) severe child abuse (all parties).  

The trial court found that the following 

grounds for termination had been proven by 

clear and convincing evidence: Mother—

grounds one through eight; Shawn H., with 

respect to Aglacia and Zavera—grounds 

one, two, and seven; and Christopher III, 

with respect to Christopher IV—grounds 

one, three, five, six, seven, and eight. The 

trial court also found that it was in the 

children's best interest for the parental rights 

of Mother, Shawn H., and Christopher III to 

be terminated.  All three parents appealed. 

As to abandonment for failure to visit and 

failure to support prior to filing the petition, 

the Court found and DCS conceded,  that 

Mother and Christopher III were 

incarcerated during the four months prior to 

the filing of the petition, and those grounds 

were reversed.   

The ground of abandonment for failure to 

visit was upheld as to Shawn H.  As to the 

ground of abandonment for failure to 

support for Shawn H., he conceded that he 

did not pay any support and testified he 

sometimes took morphine twice a week.  

Despite this testimony, the Court did not 

consider Shawn H.’s drug habit and 

payment of court fines sufficient evidence to 

establish this ground, and this ground was 

reversed. 

The ground of abandonment by incarcerated 

parent/failure to visit was upheld as to 

Mother and Christopher III.   

The ground of abandonment by incarcerated 

parent/failure to support as Mother and 

Christopher III was reversed as to both.  As 

to Mother, DCS argued that Mother decided 
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to buy drugs instead of paying child support, 

and that should constitute a willful failure to 

support.  The Court found that this was not 

clear and convincing evidence to support the 

ground.  As to Christopher III, the trial court 

denied this ground, and DCS did not 

challenge that denial on appeal. 

The ground of abandonment by incarcerated 

parent/wanton disregard as to Mother and 

Christopher III was upheld as to both. 

DCS conceded the ground of abandonment 

by failure to provide suitable home as to 

Mother and Christopher III for one child, 

Christopher IV, due to the fact that the 

adjudication for dependency and neglect for 

this child was not a final order.   

As to this ground for the other children, a 

suitable home must be free of drugs and 

domestic violence.  The Department 

provided clear and convincing evidence of 

reasonable efforts to assist Mother to find 

suitable housing during the relevant period.  

However, Mother presented evidence that 

that she had been living in the same 

residence that was approved by the guardian 

ad litem for almost a year; was employed; 

and was drug-free for six months.  The 

Court reversed this ground due to the 

Department failing to prove that Mother 

demonstrated a lack of concern to such a 

degree “that it appears unlikely that [she] 

will be able to provide a suitable home for 

the child[ren] at any early date.” Tenn. Code 

Ann. § 36–1–102(1)(A)(ii). 

As to the ground of substantial 

noncompliance, Mother argued that the 

focus should be on the parent’s efforts to 

comply with the plan, not the achievement 

of the plan’s desired outcomes.  The trial 

court found that Mother had “apparently not 

followed through on whatever 

recommendations were made.”  The Court 

found that this ground, as to Mother, was 

reversed and focused on Mother’s efforts 

rather than the results of those efforts.  As to 

Shawn H. and Christopher III, the Court 

upheld the ground. 

As to the ground of persistence of 

conditions, DCS conceded, and the Court 

found, that there was not a final dependency 

and neglect order for Christopher IV, so the 

ground was reversed, for that child, as to 

Christopher III and Mother.  As to Mother 

and the oldest three children, the Court 

found that there was clear and convincing 

evidence to establish that the conditions 

persisted and that Mother’s improvements 

were “too little too late” and upheld the 

ground. 

As to the ground of severe child abuse, the 

trial court denied this ground as to Mother.  

The Court found that even if a prior court 

did not make a finding of severe abuse, the 

court hearing the termination of parental 

rights petition may make a finding of severe 

abuse.  “Exposure to drugs and withdrawal 

symptoms at birth alone can be sufficient to 

constitute severe abuse.”  As such, the Court 

found that the ground of severe child abuse 

was supported by clear and convincing 

evidence, as to Mother.  The Department did 

not argue against the trial court’s denial of 

this ground as to Christopher IV, and the 

Court agreed. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS36-1-102&originatingDoc=I38eaf5f0685911e794a1f7ff5c621124&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3f1100005e180
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS36-1-102&originatingDoc=I38eaf5f0685911e794a1f7ff5c621124&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3f1100005e180
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The Court found that termination of the 

parental rights of Mother, Shawn H., and 

Christopher III was in the best interest of the 

children. 

 

In re Michael O., 2018 WL 576777 (Tenn. Ct. App., Jan. 26, 2018), from the Tipton County 

Juvenile Court. 

 

This is a DCS termination of parental rights 

case.  The trial court terminated Father’s 

parental rights on the ground of 

abandonment by demonstrating a wanton 

disregard for the child’s welfare.  Because 

DCS failed to introduce evidence that Father 

knew of the child’s existence when Father 

was engaging in the behavior that 

demonstrated wanton disregard, the Court 

reversed the termination of parental rights. 

 

In this case, Mother surrendered her parental 

rights.  DCS filed to terminate Father’s 

parental rights.  Father has never met the 

child, as Father was incarcerated at the time 

of the child’s birth and remained 

incarcerated at the time of trial.  At trial, 

Father acknowledged his “lengthy criminal 

history.”   

 

The Court analyzed the ground of 

abandonment by wanton disregard and 

found that the parent must know of the 

child’s existence in order for the parent to 

disregard or show indifference to a child.  

That time period can also include the period 

of time before birth but after conception.  

Father’s knowledge of the child’s existence 

was not considered by the trial court in this 

case, and the Court reversed the ground.  

DCS introduced no evidence of Father’s 

knowledge of the child’s conception at the 

time he committed the criminal acts; and no 

evidence of what point Father knew or 

suspected that Mother was pregnant; no 

evidence of Mother’s discovery of her 

pregnancy.  

  

“Father was simply never asked at trial the 

date upon which he or Mother discovered 

the pregnancy.”  The Court reversed the 

termination of Father’s parental rights. 

In re Victoria H., 2018 WL 1092156 (Tenn. Ct. App., Feb. 27, 2018), from the Marion 

County Juvenile Court. 

 

This is a DCS termination of parental rights 

case.  The trial court terminated Father’s 

parental rights on the grounds of failure to 

establish/exercise paternity; abandonment 

by willful failure to support; and 

abandonment by an incarcerated parent for 

wanton disregard.  The Court reversed the 

ground of abandonment by willful failure to 

support and affirmed the other two grounds. 

 

The child tested positive at birth for 

methamphetamine.  The juvenile court 

granted temporary custody to DCS.  Father 

has a long criminal history.  Father testified 
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that he knew that methamphetamine was 

being manufactured in the home.  

 

Father learned that Mother was pregnant 

with the child, but there were questions 

concerning paternity.  Mother was married 

to one man and having an affair with another 

man.  Despite these other relationships, 

Father testified that he thought he was the 

father “from the very beginning,” and 

Mother told him during the pregnancy that 

he was the father.  He did not take action to 

establish paternity until the termination of 

parental rights petition was filed.  The trial 

court did enter an order establishing Father 

as the child’s legal father. 

 

The Court analyzed the requirements in 

Tenn. Code Ann. §§ 36-1-102(43) (defining 

“putative father”); 36-1-113(g)(9)(A) 

(putative father termination grounds); and 

36-1-117(c) (defining criteria of “putative 

father”). 

 

As to whether the Father was a putative 

father, the Court found that Father did not 

qualify as a legal parent at the time of filing; 

a DNA test was not performed until after the 

petition was filed; no father was listed on the 

birth certificate; there was no sworn written 

statement that was filed by Mother; and 

there was no evidence that Father registered 

with the putative father registry, lived with 

the child at any time, or entered into a 

permanency plan for the child.  However, 

Father did claim to be the father and so was 

established as a putative father. 

 

Father had notice that the child was his, but 

he failed to file a petition to establish 

paternity within the required timeframe; 

failed to seek visitation; and his criminal 

history and lifestyle established a risk of 

substantial harm to the physical or 

psychological welfare of the child.  The 

Court upheld the ground. 

The ground of abandonment by failure to 

support was reversed because DCS did not 

prove that Father had the ability to pay 

support and did not establish willfulness. 

 

The ground of abandonment by an 

incarcerated parent for wanton disregard 

was upheld, and the Court found that 

termination was in the best interest of the 

child. 

 

In re Roderick R. et al., 2018 WL 1748000 (Tenn. Ct. App., April 11, 2018), from the Sevier 

County Circuit Court. 

 

This is a DCS termination of parental rights 

case.  DCS filed a petition to terminate the 

parental rights of both the Mother and 

Father.  The petition alleged the grounds of 

mental incompetence, persistence of 

conditions, and abandonment by failure to 

establish a suitable home against the 

Mother.  The petition alleged the grounds of 

severe child abuse and imprisonment with a 

sentence of two years or more for abusive 

conduct against a child against the Father.  

The trial court found each ground for 

termination, and the Court upheld those 

findings. 
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For the mental incompetence ground, the 

Court found that Mother was hospitalized 

and arrested due to her mental illnesses and 

“aberrant behavior” on several occasions.  

There was expert testimony and Mother’s 

testimony to support the finding that it will 

be unlikely that she can care for the children 

in the future. 

 

For the persistence ground, the Court found 

that the conditions that led to the removal 

still persisted, and six months had passed 

since the initial removal of the children from 

Mother’s home. The Court also found that 

there was no evidence that Mother had 

corrected the conditions that led to the 

removal and had no ability to do so in the 

near future.  The Court upheld the ground. 

 

For the abandonment for failure to establish 

a suitable home ground, the Court found that 

DCS made reasonable efforts for the four 

months prior to the removal; the parent 

failed to make reasonable efforts to provide 

a suitable home; and the parent would be 

unlikely to provide a suitable home for the 

children at an early date. 

 

The Court also found that DCS can establish 

“this ground by offering proof of reasonable 

efforts during any four-month period 

following a child’s removal for two reasons.  

First, the statute lacks the word 

‘immediately,’ or any other word indicating 

such a restriction was indicated by the 

legislature.  Second, the statute states that 

DCS must establish that it assisted the 

parent for ‘a period’ of four months—not 

‘the period’ of four months following a 

child’s removal.” 

 

The Court also found that termination of 

Mother’s parental rights was in the best 

interest of the children. 

 

The Court upheld the grounds of severe 

child abuse and imprisonment with a 

sentence of two years or more for abusive 

conduct against a child against the Father 

and found that termination of Father’s 

parental rights was in the best interest of the 

children. 

 

Private Termination of Parental Rights 
 

In re Bryson F., 2017 WL 3017283 (Tenn. Ct. App., July 17, 2017), from the 

Hamblen County Circuit Court. 

 

In this private termination of parental rights 

case, Mother and Stepfather sought 

termination of the biological Father’s 

parental rights on the grounds of 

abandonment for failure to remit child 

support, abandonment for failure to visit, 

and failure to legitimate.  The trial court 

found that that clear and convincing 

evidence existed to support the ground of 

abandonment for failure to remit child 

support and found that termination was in 

the child’s best interest.  The Court 

affirmed. 
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Mother was married to another man at the 

time of the child’s birth, but Father was 

confirmed as the biological father through a 

DNA test.  Father’s condition of cerebral 

palsy caused physical and cognitive 

impairment, and the child resided primarily 

with Mother as a result.  Father usually had 

supervised visitation, and, at those visits, 

Father had difficulty caring for the child.  

He was unable to maintain regular 

employment due to his impairment.  He 

received monthly income from disability, 

supplemental social security, and food 

stamps and obtained limited periods of 

employment. 

The relationship between the parents began 

to deteriorate, and Father filed multiple 

pleadings to establish paternity, for entry of 

a parenting plan, and to oppose Mother’s 

relocation.  Visitation between Father and 

child remained sporadic.   

Mother and Stepfather filed a petition to 

terminate parental rights.  Mother testified 

that Father would ask for assistance with 

visits or end the visits early and that his 

home was often unclean.  She also testified 

that Father never paid child support, despite 

his benefits and occasional periods of 

employment, and that “he denied her 

repetitive requests for financial assistance.” 

A family friend and Stepfather testified that 

Father would shop in their store weekly to 

purchase beer and cigarettes. Stepfather and 

Maternal Grandmother confirmed Mother’s 

testimony regarding Father’s refusal to pay 

support.   

Father testified that his disability prevented 

him from operating a car, managing his 

finances, and maintaining employment.  He 

testified that Mother refused his requests for 

additional visitation and interfered with his 

visitation time.  He claimed that he provided 

an appropriate home and supervision for the 

child during visits.  He also claimed that he 

purchased clothing, food, and diapers for the 

child while in his care and that he purchased 

gifts for the child on holidays and birthdays.  

He said that he had never been advised to 

provide child support; that he was incapable 

of writing his own checks; and that Mother 

never asked for support.  He listed his 

expenses, including $140 a month for cable.   

The Court found that Father did not pay 

support and found that Father’s failure to 

pay support was willful.  A parent has a duty 

to support his or her child, even when there 

is no order of support.  There was no 

evidence in the record that Father’s mental 

capacity was so impaired that he did not 

understand that the child required food and 

other items for survival.  Father denied 

Mother’s request for support, even when he 

was employed at various times.  The Court 

considered Father’s expenses of beer and 

monthly cable and found clear and 

convincing evidence to support the ground 

of abandonment by failure to support. 

The Court found that there was not clear and 

convincing evidence to support the ground 

of abandonment by failure to visit because 

Mother failed to comply with an agreed 

visitation schedule, and Father filed a 

motion for contempt regarding that 

visitation order in the four months preceding 

the filing of the termination petition. 
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The Court did not address the ground of 

failure to legitimate the child because this 

ground was not advanced at the hearing or 

ruled upon by the trial court. 

The Court found that termination of Father’s 

parental rights was in the best interest of the 

child. 

 

In re Christopher J. et al., 2017 WL 5992359 (Tenn. Ct. App., Dec. 4, 2017), from the 

Shelby County Juvenile Court. 

This is a private termination of parental 

rights case.  Petitioners filed in the juvenile 

court to terminate Father’s parental rights, 

pursuant to Tenn. Code Ann. § 36-1-

113(g)(7), which allows for termination of 

parental rights when one parent “has been 

convicted of or found civilly liable for the 

intentional and wrongful death of the 

child[ren]’s other parent.” 

Father and Mother were married for over 

eight years and had two children at the time 

of Mother’s disappearance.  They had been 

separated for a few months, and custody 

disputes were ongoing regarding their two 

children.  As recounted by the Tennessee 

Court of Criminal Appeals, Father began a 

“months-long campaign of harassment of 

[his estranged wife], which became worse as 

she proceeded toward divorcing him and 

seeking custody of both children.”  

Although he initially denied any knowledge 

of Mother’s whereabouts, he later “told the 

police the location of her body.” 

Father was convicted of first degree 

premeditated murder of the Mother and the 

abuse of her corpse.  He was sentenced to 

life imprisonment and two years.  The 

Tennessee Court of Criminal Appeals 

affirmed the conviction. 

A termination of parental rights hearing was 

held.  Father was incarcerated at the time of 

the hearing but was represented by counsel 

and participated by phone.  The court took 

judicial notice of Father’s criminal 

conviction and focused on the best interest 

of the children for the remainder of the 

hearing.  The children had been living with 

the Petitioner for three years at the time of 

the hearing, and the children were thriving.   

Father had no contact with the children since 

his arrest, although he initially attempted to 

send them messages “proclaiming his 

innocence” and asking for their help.  

Petitioner intercepted those 

communications, and the juvenile court 

entered a no-contact order to prevent any 

contact between the Father and the children. 

At the time of the trial, Father’s appeal of 

his criminal conviction was still pending, 

and Father asked the court to refrain from 

ruling until he had “exhausted all avenues of 

appeal.”  The juvenile court found clear and 

convincing evidence of one ground for 

termination and that termination was in the 

children’s best interest. 

In a prior case, the Court ruled on the issue 

of delaying a decision regarding termination 

of parental rights until criminal appeals are 

exhausted.  The Court found that a criminal 
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court judgment is presumed correct unless or 

until it is set aside by a court of competent 

jurisdiction.  The juvenile court “need not 

look beyond the judgment of conviction and 

the sentence imposed by the criminal court.”  

As such, the juvenile court was entitled to 

presume that Father was correctly convicted, 

even though Father had a pending appeal.  

The Court took judicial notice of the fact 

that Father’s conviction was ultimately 

affirmed. 

The Court also affirmed that termination 

was in the best interest of the children in this 

case. 

 

In re Hannah C., 2018 WL 558522 (Tenn. Ct. App., Jan. 24, 2018), from the Montgomery 

County Circuit Court. 

 

This is a private termination of parental 

rights case.  The trial court terminated 

Father’s parental rights based on 

abandonment by willful failure to support or 

visit; abandonment by an incarcerated parent 

by wanton disregard; and on the grounds 

found at Tenn. Code Ann. § 36-1-

113(g)(9)(A) et seq. 

 

In this case, Father, at age 21, raped the 

Mother, who was 13 at the time.  Father was 

convicted of multiple crimes.  He continued 

to have contact with Mother, and was 

sentenced to an additional eight-year term.  

After Mother and child moved into the home 

of the Petitioners, Mother died several 

months later.  Prior to her death, Mother and 

Petitioners filed a Joint Petition for 

Adoption and Termination of Parental 

Rights.   

 

Mother testified in a deposition that Father 

was the child’s father by virtue of the 

statutory rape.  Father filed a Notice of 

Intent to Claim Paternity with the Tennessee 

Department of Children’s Services. 

 

On appeal, after finding that the Statement 

of the Evidence was sufficient to review the 

case, the Court examined each ground.  The 

Court found that for the grounds of 

abandonment for failure to visit and for 

failure to support were not supported 

because the trial court applied the wrong 

four-month period.  Because Father was 

incarcerated at the time the petition was 

filed, then the trial court should have 

considered the four-month period prior to 

Father’s incarceration.  In addition, there 

was no finding of willfulness in the written 

order. 

 

The ground of abandonment for wanton 

disregard was not pleaded, but the Court 

found that the ground was tried by consent 

of the parties.  The Court found that the 

ground was supported by the evidence and 

upheld the finding of the trial court. 

 

The Court addressed the grounds found in 

Tenn. Code Ann. § 36-1-113(g)(9)(A).  The 

Court found that the trial court correctly 

applied the grounds set forth in § 36-1-

113(g)(9)(A) to Father in this case.  The 

Court looked to the trial court’s conclusions 
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of law, which found that Father failed to pay 

a reasonable share of prenatal, natal, and 

postnatal expenses upon learning of the 

child’s impending birth; that placing child in 

Father’s custody would pose a risk of 

substantial harm to the physical or 

psychological welfare of the child; and that 

Father failed to file a petition to establish 

paternity of the child within the required 

timeframes. 

 

The Court found that the trial court did not 

make required findings as to the “good 

cause” or “excuse” for failing to pay 

expenses, so that ground was reversed.  The 

Court upheld the other two Tenn. Code Ann. 

§ 36-1-113(g)(9)(A) grounds found by the 

trial court.  The Court found that termination 

was in the best interest of the child. 

 

In re Haley S., 2018 WL 1560078 (Tenn. Ct. App., March 29, 2018), from the Rutherford 

County Juvenile Court. 

 

In this private party case, Mother filed a 

petition in 2015 to modify visitation with 

her two children.  The paternal grandparents 

had legal custody, and in January 2016, they 

filed a counter-petition to terminate 

Mother’s parental rights to the children and 

Father’s parental rights to his child.  The 

trial court granted the grandparents’ petition 

on the ground of persistence of conditions as 

to Mother and the grounds of abandonment 

by failure to visit and failure to establish 

parentage as to Father.  The trial court did 

not address Mother’s petition for visitation. 

 

As an initial matter, the Court found that the 

trial court resolved all issues regarding the 

termination of parental rights proceeding, so 

the judgment was a final order sufficient to 

confer jurisdiction on the Court. 

 

The Court found that there was no 

adjudicatory hearing order in the record 

finding that the children were dependent, 

neglected, or abused.  In an amended 

dispositional hearing order from 2013, the 

trial court did note that an adjudicatory 

hearing had been conducted and an order 

entered.  However, because there was no 

order in the record, the ground of persistence 

of conditions was reversed as to Mother.   

 

The Court found that there were not 

sufficient findings of fact to support the 

grounds against Father, and the Court 

remanded that portion of the judgment for 

sufficient findings of fact and conclusions of 

law to comply with Tenn. Code Ann. § 36-

1-113(k).  The Court found that the trial 

court’s findings were unclear as to the 

statutorily determinative period used by the 

court for the failure to visit ground.   As to 

the failure to establish parentage, the Court 

found that the trial court did not determine if 

Father was either a legal father or putative 

father and did not make any factual findings 

regarding the ground in Tenn. Code Ann. § 

36-1-113(g)(9)(vi).   

 

As to the ten-year sentence ground, even 

though the statutory basis for this ground 

was not cited, and the allegation was not 

included under the correct heading, the 
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Court found that the Father had notice and 

that the ground was tried by implied 

consent.  The Court remanded the case for 

findings of fact and conclusions of law as to 

the court’s express determination regarding 

this ground. 

The Court vacated the trial court’s 

determination that termination of Father’s 

parental rights was in the child’s best 

interest. 

In re Zayne P., 2018 WL 2041573 (Tenn. Ct. App., April 30, 2018), from the Carroll County 

Chancery Court. 

 

This is a termination of parental rights case 

filed by the foster parents.  The Department 

initially removed the child, and the juvenile 

court adjudicated the child dependent and 

neglected.  DCS later filed a petition to 

terminate parental rights.  However, after 

filing the petition, DCS found that the 

caseworker falsely reported that the parents 

were noncompliant with the permanency 

plan and dismissed the TPR petition with 

court approval. 

 

The foster parents then filed their 

termination of parental rights petition 

against both parents.  This petition named 

DCS as a respondent.  The foster parents 

asked for a temporary restraining order to 

suspend the child’s visitation with parents.  

After a hearing, this temporary restraining 

order was dissolved, and the court found no 

evidence that the parents’ visitation with the 

child would cause him irreparable harm. 

 

The foster parents also filed a motion to 

compel joinder of DCS as a co-petitioner on 

the ground that Tenn. Code Ann. § 36-1-

113(h)(1)(D) mandated that DCS file a 

petition to terminate parental rights if a 

juvenile court has made a finding that the 

parents committed severe child abuse.  The 

trial court denied the motion because DCS 

has the discretion not to file or maintain an 

action if it is determined that a compelling 

reason exists.  In this case, the trial court 

made this determination. 

 

Father filed a Tenn. R. Civ. P. 11 motion 

against foster parents and their attorney, 

alleging that they “misled” the court to 

obtain the temporary restraining order and 

that the filing of the petition was “intended 

to harass, cause unnecessary delay, and/or 

needlessly increase the cost of litigation.”  

This motion was denied by the trial court, 

and, finding there was no abuse of discretion 

for that determination, that denial was 

affirmed by the Court. 

 

The trial court found that the foster parents 

proved the ground of severe abuse but found 

that termination was not in the best interest 

of the child and dismissed the petition.  The 

Court affirmed.  In the best interest analysis, 

the Court found that the home was safe and 

appropriate; that parents complied with 

multiple services; that parents had negative 

drugs screens; that parents are employed; 

that parents had overnight visitation every 

weekend for over a year; that the child was 

bonded with Mother and was comfortable in 

the parents’ home; and that the change in 

caretaker would be difficult but not 
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insurmountable. One factor that weighed in 

favor of termination was that the parents had 

committed severe child abuse. 

 

While foster parents and the guardian ad 

litem argued that the past history of relapse 

could indicate that parents would relapse 

again, the Court found that was a 

“possibility only” and did “not amount to 

clear and convincing evidence that 

termination is in the best interest of the 

child.” 

 

Non-Department of Children’s Services; Non- Termination of Parental Rights 

 

In re Arabella L., 2017 WL 5713939 (Tenn. Ct. App., Nov. 28, 2017), from the 

Montgomery County Juvenile Court. 

Mother gave birth to Arabella after ending 

her relationship with Father. Father shortly 

thereafter established parentage in the 

Juvenile Court for Montgomery County, 

Tennessee. In the juvenile court’s May 6, 

2013, order establishing parentage, the court 

also allowed mother to move to Alabama to 

recuperate from giving birth. The court 

approved a subsequent agreed parenting 

plan naming Mother as primary residential 

parent and awarding both parents equal 

parenting time 

On September 29, 2016, Mother filed a 

petition in an Alabama court to modify the 

Tennessee parenting plan based on a 

material change of circumstances.  A week 

later, Father filed his own modification plan 

in the Tennessee court.  Mother requested 

that the two courts confer to determine 

which had jurisdiction under the Uniform 

Child Custody Jurisdiction Act 

(“UCCJEA”).  No order was ever entered.   

On March 6, 2017, the Tennessee court 

announced to the parties’ counsel from the 

bench that the case “went to Alabama” 

because “it was most convenient.”  The  

Tennessee court dismissed Father’s 

modification petition. 

Father appealed, arguing that the Tennessee 

court failed to make sufficient findings of 

fact to support its decision.  The Tennessee 

Court of Appeals held that under the 

UCCJEA, Tennessee had established 

exclusive ongoing jurisdiction but noted that 

the Tennessee court was authorized to 

decline to exercise that jurisdiction if it 

decided that (1) it was an inconvenient 

forum and (2) another state provided a more 

appropriate forum.  The decision would be 

reviewed under the highly deferential abuse 

of discretion standard. 

The Court noted that the UCCJEA required 

the Tennessee court to allow the parties to 

submit information and to consider a list of 

specified factors to guide its decision.  The 

UCCJEA also strongly encourages the two 

courts to confer and requires the Tennessee 

court to made a record of the 

communication and provide the record to the 

parties.   The record should detail the 

substance of the two courts’ communication 

and inform the parties of the content of the 

conversation. 
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In this case, the Tennessee court failed to 

give the parties access to a record of its 

communication with the Alabama court, and 

had, therefore, failed to comply with the 

UCCJEA.  But Father had waived the issue 

on appeal by not raising it in the Tennessee 

court. 

However, the Tennessee court had still 

committed reversible error.  When a court 

does not permit the parties to participate in 

its communications with another state’s 

court, it must give the parties “the 

opportunity to present facts and legal 

arguments before a decision on jurisdiction 

is made.”  Tenn. Code Ann. § 36-6-213(b).  

A full legal hearing is not required, but the 

parties must at least have an opportunity to 

submit affidavits or other evidence. 

This did not occur in this case.  Mother 

argued that both sides had ample 

opportunity to argue the law, but the Court 

of Appeals noted that “legal arguments are 

not facts.”  Instead, the Tennessee court 

based its decision solely upon its 

conversation with the Alabama court.  

Moreover, from the record, the Court of 

Appeals could not determine whether the 

Tennessee court had considered the statutory 

factors that are supposed to guide the 

jurisdictional decision. 

The Court of Appeals vacated the Tennessee 

court’s decision and remanded the case.  The 

Tennessee court was instructed to give the 

parties an opportunity to present their 

evidence, by affidavit or otherwise, and to 

consider the statutory factors in light of the 

evidence.  The Tennessee trial court’s order 

was required to “set forth the basis for its 

jurisdictional decision, including any court-

to-court communication which may have 

been a factor.”  Tenn. Code Ann. § 36-6-213 

cmt. 

 

Spires et al. v. Simpson et al., 539 S.W.3d 134 (Tenn., Dec. 27, 2017), from the 

Tennessee Court of Appeals, from the Monroe County Circuit Court.  

This is a wrongful death case. Charity Spires 

(“Decedent”) married Kenneth Spires and 

had one son, Uriah, born in March 

2009.  Less than a month after Uriah’s birth, 

Mr. Spires deserted both wife and child, 

never again to return to the marital home or 

pay any support for either wife or child.   

In October 2010, Decedent Ms. Spires died 

in a car accident involving seventeen-year 

old Defendant Haley Reece Simpson.  On 

November 18, 2010, Mr. Spires stepped 

back into his son’s life, filing a wrongful 

death suit against Ms. Simpson in his 

individual capacity and as representative of 

Decedent and Uriah.  

At trial, Mr. Spires stipulated that he had 

four other children by four other mothers, all 

unrelated to Decedent.  He owed child 

support to the mothers in varying amounts 

that totaled about $72,000.00.   The issues 

raised at trial and on appeal were whether 

Mr. Spires’ claim was barred by Tenn. Code 

Ann. § 20-5-107(b), which precludes a 

parent from recovering under a wrongful 

death action until all child support 

arrearages are paid, or by Tenn. Code Ann. 



40 

 

§ 31-2-105(b), which prevents a parent from 

inheriting under the laws of intestate 

succession, which govern the distribution of 

proceeds in a wrongful death lawsuit until 

all child support arrearages are paid in full.   

The Supreme Court carefully analyzed the 

statutes at issue.  The Supreme Court 

determined that under both statutes, the term 

“parent” applies only to a person who is the 

parent of a decedent child and that the 

arrearage must be owed for the support of 

the decedent child.  Put another way, the 

statutes only come into play when the 

claimant is the parent of a decedent child 

and the arrearage is owed for the support of 

the decedent child.  Accordingly, neither 

statute applied to Mr. Spires, who was the 

spouse of the Decedent, not the parent of a 

decedent child, and who owed no support 

for his son. 

The Supreme Court also rejected a collateral 

assertion that Mr. Spires’ claim was barred 

by several other statutes that mandate waiver 

of a wrongful death claim when one spouse 

has abandoned the decedent spouse.  Those 

statutes had not been enacted when 

Decedent died, and the right to recover in a 

wrongful death action is a vested right that 

cannot be constitutionally impaired by 

retroactive application of a later-enacted 

statute.   

 

C.W.H. v. L.A.S., 538 S.W.3d 488 (Tenn., Dec. 19, 2017), from the Tennessee Court 

of Appeals, from the Hamilton County Juvenile Court. 

 

This is a Tennessee Supreme Court case. 

The facts and procedural history are as 

follows:  

Mother and Father had two children 

together.  In November 2010, their 

relationship deteriorated, and they separated.  

Mother planned to relocate to Ohio to 

pursue a master’s degree, and to “facilitate 

the move,” they entered an agreed parenting 

plan in May 2011, with a long-distance 

parenting schedule.  Mother was designated 

as the primary residential parent under the 

agreed plan.  

In February 2012, Father filed a petition for 

modification of the parenting plan, after 

having difficulties exercising his parenting 

time.  In January 2013, prior to the 

resolution of this petition, Father contacted 

Mother to tell her that he and his new wife  

(“Stepmother”) had an altercation the prior 

evening.  She left the home after consuming 

alcohol and was arrested and placed in jail 

overnight.  While Stepmother was in jail, 

Father invited a female acquaintance to the 

home and snorted cocaine at the home, 

while the children were asleep in the house.  

Father and Stepmother submitted to two 

drug screens in July and October 2013 that 

yielded negative results. 

During a February 2013 conference, Mother 

indicated that she was working as an 

independent contractor in social work and 

was seeking employment in other states, 

including Nevada.  The parents agreed to a 
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new plan in March 2013 that still designated 

Mother as PRP.   

Shortly thereafter, Mother’s sister contacted 

Father to tell him that Mother was living 

with the children in Nevada and that Mother 

was employed as a prostitute.  Father found 

confirmation of this information online 

through Mother advertising her “services as 

a prostitute employed by the Moonlight 

Bunny Ranch in Nevada.”   

On March 12, 2013, after learning that 

Mother worked as a licensed prostitute in 

Nevada, Father filed a motion for an 

emergency temporary custody order and 

temporary restraining order.  The magistrate 

found that a material change in 

circumstances had occurred and that it was 

in the children’s best interest for Father to be 

designated as the primary residential parent. 

At the juvenile court trial, Mother stated that 

that she undertook the job for justifiable 

financial reasons because of debt she 

accrued pursuing her master’s degree and 

due to Father’s failure to provide child 

support for the children.  By the time of the 

trial, Mother testified that she was no longer 

in the prostitution business and was working 

as a social worker in Nevada.  She did not 

plan to return to prostitution.  At trial, she 

stated that she did not disclose her relocation 

or her employment because she was not 

asked about it. 

The juvenile court also heard testimony 

“relative to the issue of Mother’s hostility 

toward Father.”  Mother and Stepmother had 

a verbal altercation in March or April of 

2011.  Mother refused to allow Father to 

visit with the children in August and over 

Thanksgiving in 2011.  Mother also called 

the police and reported that Father was 

attempting to kidnap the children.  Mother 

refused to allow the children to participate in 

or attend Father’s and Stepmother’s 

wedding and repeatedly told the children 

that Father’s and Stepmother’s child was not 

their sister. 

Father obtained employment, which would 

allow him to provide health insurance for 

the children. 

The juvenile court found that there was a 

material change in circumstances because of 

“Mother’s deceit, Mother’s occupation as a 

prostitute, and Mother’s hostility toward 

Father and his wife” and that it was in the 

children’s best interest for Father to be the 

primary residential parent.  Mother 

appealed. 

On the first appeal, the Court of Appeals 

vacated the juvenile court’s judgment and 

remanded the case for the juvenile court to 

conduct a best-interest analysis.  The 

juvenile court reaffirmed its judgment, 

finding that there was a material change in 

circumstances and that changing the primary 

residential parent from Mother to Father was 

in the best interest of the children.   

Mother appealed again.  On the second 

appeal, the Court of Appeals reversed the 

juvenile court’s holding; designated Mother 

as primary residential parent; and mandated 

transfer of physical custody of the children 

to Mother within twenty days.  The Court of 

Appeals found that the evidence 
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preponderated, “in part but significantly, 

against the juvenile court’s factual findings.”   

The Court of Appeals found that there was a 

material change of circumstances, due to 

Mother’s hostility toward Father and 

Stepmother.  However, the Court of Appeals 

found that the juvenile court abused its 

discretion in the best interest analysis to 

designate Father as the primary residential 

parent because the “juvenile court relied 

heavily on Mother's employment as a 

prostitute and failed to consider in its 

analysis Father's child support arrearage and 

his ingesting cocaine in his home while the 

children were present.” 

Father applied for permission to appeal to 

the Tennessee Supreme Court, which was 

granted. 

The Tennessee Supreme Court began by 

stating the standard of review, which is an 

abuse of discretion standard.  “Appellate 

courts should not overturn a trial court’s 

decision merely because reasonable minds 

could reach a different conclusion.”  “The 

Court of Appeals specifically declined to 

defer to the juvenile court with regard” to 

the finding of Mother’s lack of integrity on 

several issues.  “By declining to defer to the 

juvenile court on this matter, the Court of 

Appeals improperly usurped the role of the 

juvenile court.”   

To modify a permanent parenting plan, there 

is a two-part analysis to determine if there is 

a material change of circumstances and if 

the modification is in the best interest of the 

children.  The Supreme Court first discussed 

the material change of circumstances issue.  

The Court of Appeals found that there was a 

material change of circumstances based on 

Mother’s hostility toward Father.  Father 

appealed to the Tennessee Supreme Court.   

Mother did not seek review of any sort.  As 

such, it was not “necessary to delve into the 

quagmire of whether legal prostitution in 

Nevada can serve as the basis for a material 

change in circumstances in Tennessee…”  

The ruling of the Court of Appeals 

“constituted an unappealed finding of a 

material change of circumstances.” 

The Supreme Court next reviewed whether 

the existing parenting plan was no longer in 

the best interest of the children.  First, the 

Court discussed which version of the statute 

should have governed the analysis.  The 

Court found that the newer statute, which 

was applied by the juvenile court, was 

procedural and was appropriately applied.  

However, the Court’s conclusion would 

have been the same under either version.   

The Court held that “the evidence presented 

at trial did not preponderate against the 

juvenile court's factual findings and that the 

juvenile court did not abuse its discretion in 

designating Father as primary residential 

parent.” The Supreme Court reversed the 

Court of Appeals' decision. 

As to the Court of Appeals’ mandate to 

transfer custody no later than twenty days 

following entry of the order, the Court stated 

that the issuance of the Mandate should have 

been stayed pending final disposition by the 

Supreme Court because there was no 

allegation of potential or immediate danger 

to the children in Father’s care.  The Court 

warned against “potential harm involved 
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when the intermediate appellate court 

expedites the issuance of its mandate or 

orders that the mandate not be stayed in 

child custody cases.” 

Father did not argue the issue of attorney’s 

fees to the Supreme Court, therefore, this 

issue was deemed waived.  

In sum, the Tennessee Supreme Court held 

as follows:  “Mother failed to preserve issue 

of whether material change in circumstances 

occurred; amendment to child custody 

statute provision governing best interest 

analysis applied retroactively to instant case; 

Court of Appeals erred in mandating that 

physical custody of children be delivered to 

mother within 20 days; and in child custody 

cases, without allegations or evidence of 

abuse of or potential danger to the children 

or other compelling reason to expedite, it is 

error to order immediate issuance of an 

intermediate appellate court mandate.”  The 

case was remanded for the juvenile court to 

“effect an expeditious return of the children 

to the physical custody of Father in a 

manner least disruptive to their welfare.” 

 

In re Leyna A., 2017 WL 4083644 (Tenn. Ct. App., Sept. 15, 2017), from the 

Williamson County Circuit Court. 

This is an appeal by the parents of a minor 

child who petitioned to change the first and 

middle names of their child but not the 

surname. The trial court denied the name 

change because the parents failed to 

establish that the requested name change 

was in the child’s best interest. The Court of 

Appeals held that the parents established a 

factual basis for granting the petition, and no 

legal basis existed upon which to deny the 

petition.  

The minor child, who was sixteen years old, 

had been socially using the name “Charlie 

James [A.]” for over a year.  This child was 

transgender and was undergoing a medical 

transition from female to male.  According 

to letters that were submitted by the child, 

the child’s doctor, the child’s therapist, and 

one of the child’s teachers, the continued use 

of the child’s feminine name caused the 

child anxiety and embarrassment.  The 

letters that were submitted were in support 

of the parents’ petition and concluded that 

the name change was in the child’s best 

interest.  Both of the child’s parents 

supported the name change. At the hearing, 

the child and the parents testified in support 

of the name change.  Additionally, the 

written statements were admitted into 

evidence.  

In its initial order, the trial court denied the 

petition for a name change without 

specifying the procedural basis for its 

decision and without affording the parents 

an evidentiary hearing.  The trial court 

explained, “The Petition fails to state a valid 

reason for the name change, especially in 

light of the fact that Petitioners seek to 

change someone else’s name.  When 

Daughter is of the age of majority, she can 

Petition the Court on her own.”  

The Court of Appeals held “the trial court 

misapprehended not only ‘what’ constitutes 

‘a valid reason’ for a name change, but 
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‘who’ may file a petition seeking a name 

change.”  The applicable law provides, “All 

persons have the right to change their name 

at will, as long as the change does not 

interfere with another’s rights and is not 

being made for fraudulent purposes.” In re 

Lackey, No. 01-A-01-9010PB00358, 1991 

WL 45394, at *1 (Tenn. Ct. App. Apr. 5, 

1991) (citing Dunn v. Palermo 522 S.W.2d 

679, 682 (Tenn. 1975)) (emphasis added).   

Tenn. Code Ann. §§ 29-8-101-105 govern 

name changes in Tennessee.  Tennessee 

courts have held that the statute applies to 

both minors and adults.  In re Lackey, 1991 

WL 45394, at *1 (citing 57 Am.Jur. 2d 

Name  § 17(1988)). Because the minor child 

lacked the capacity to bring suit, the minor’s 

parents could do so on her behalf. Id. Here, 

the parents complied with every requirement 

of the statute and established that the initial 

order was erroneous. 

Courts should consider five factors when 

determining whether a change in the child’s 

surname is in his or her best interest: (1) the 

child's preference, (2) the change's potential 

effect on the child's relationship with each 

parent, (3) the length of time the child has 

had his or her present surname, (4) the 

degree of community respect associated 

with the present and proposed surname, and 

(5) the difficulty, harassment, or 

embarrassment that the child may 

experience from bearing either the child's 

present or the child's proposed surname. 

Barabas v. Rogers, 868 S.W.2d 283, 287 

(Tenn. Ct. App. 1993).  

Because all of the evidence presented at the 

hearing unequivocally revealed that it was in 

the child’s best interest to change the child’s 

name, and none of the statutory restrictions 

applied, the parents established a factual 

basis for granting the petition, and no legal 

basis existed upon which to deny the 

petition. 

Hagans v. Hagans, 2018 WL 1640373 (Tenn. Ct. App., April 5, 2018), from the Franklin 

County Chancery Court. 

 

This is a case involving the Uniform Child 

Custody Jurisdiction Enforcement Act 

(UCCJEA).  In this case, Father filed a 

divorce action and asked for a parenting 

plan to be entered.  Mother had previously 

initiated a custody proceeding in Scotland.  

Mother moved to dismiss the Tennessee 

proceeding, stating that the parties were not 

domiciled in Tennessee and that the 

Tennessee court did not have jurisdiction 

under the UCCJEA to adjudicate the child 

custody matters. 

The Court found that the Tennessee trial 

court properly exercised jurisdiction over 

the divorce but did not have jurisdiction 

over the custody matters. 

 

The child was born in the United States, and 

the parents lived in California with the child.  

They moved to Tennessee for Father to 

attend school.  Father moved to Scotland in 

August 2015 to pursue a master’s degree, 

and Mother and child joined him in October 

2015.  Father held a temporary student visa, 
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and Mother’s visa was derivative of 

Father’s. 

 

The parties separated in February 2016 and 

maintained separate residences in Scotland.  

Mother filed her “initial writ” in Scotland to 

seek an order allowing her to return to 

California with the child.  Father filed his 

divorce petition in Tennessee in April 2016.  

The Tennessee court entered an injunction 

for the Mother to return the child to Father.  

Mother moved to dismiss for lack of 

jurisdiction and to dissolve the temporary 

injunction.  The Tennessee court denied 

Mother’s motion to dismiss and held that 

Tennessee “has home state status” under the 

UCCJEA and stayed proceedings until a 

phone conference could occur pursuant to 

Tenn. Code Ann. § 36-6-213 between 

Tennessee and Scotland. 

 

A hearing was held in Tennessee, and 

neither Mother nor counsel appeared.  An 

order was entered and appealed by Mother.  

The order did not address child support or 

Father’s claim for support, so the Court of 

Appeals remanded the case for entry of a 

final order. 

 

Such order was entered, and this second 

appeal occurred.  A few days before oral 

argument on this appeal, the parties advised 

the Court that an appellate court in Scotland 

overturned a trial court’s finding in Scotland 

that Tennessee would be the appropriate 

forum. 

 

The Court first looked to the issue of 

domicile, which requires an actual 

residence, an intention to abandon the old 

domicile, and a concurrent intention to 

remain at the new residence.  The Court 

found that the parties were domiciled in 

Tennessee, and the Tennessee trial court had 

jurisdiction over the divorce action. 

 

The Court next considered the child custody 

matters and found that the trial court’s 

jurisdiction over these matters is governed 

by the UCCJEA.  Foreign countries are 

treated as if they are another state in the 

United States for purposes of applying the 

UCCJEA.  Because of the chronology of 

events, the trial court did not have 

jurisdiction over the child custody 

proceedings.  The Scotland proceeding was 

filed first, and then there was a custody 

determination in Tennessee that conflicted 

with the order of the Scotland court.  The 

two custody proceedings being litigated at 

the same time is contrary to the purpose and 

construction of the UCCJEA, found at Tenn. 

Code Ann. § 36-6-202.  Scotland has 

exclusive jurisdiction over the custody 

matters until it cedes jurisdiction. 

 

Thomas v. Nationwide Children’s Hospital, 882 F.3d 608 (6
th

 Cir., Feb. 14, 2018). 

 

This is a federal § 1983 action filed by 

several different parents of infants treated at 

a private hospital for serious injuries.  The 

action is filed against county children 

services, the hospital, and the hospital’s 

affiliates and claims that the medical testing 

to identify additional injuries violated their 

children’s right to be free from unreasonable 

searches and their right to familial 

association. 

After the federal district court entered 

summary judgment in the Defendants’ favor, 
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the parents appealed.  The Sixth Circuit 

Court of Appeals held:  1) the hospital and 

its physicians did not act on the state’s 

behalf; 2) physicians did not violate the 

infant patients’ Fourth Amendment rights 

when they ordered diagnostic tests; and 3) 

physicians did not violate parents’ rights to 

familial association when they ordered the 

tests. 

 

In this case, the private physicians were not 

state actors and were acting to fulfill their 

medical obligation to their patients. The 

physicians performed the medical tests 

because medical standards of care required 

the tests, not because state law mandated the 

tests.   If there is no existing law 

enforcement investigation, introducing the 

Fourth Amendment “strictures” to care in 

the pediatric emergency room “would serve 

only to chill physicians from exercising their 

professional judgment to administer care 

they deem medically necessary for a child in 

need of help.”  However, “had the County 

conscripted Nationwide as an investigative 

arm of the State, the physicians’ actions 

would be state action. 

 

 In addition, the parents consented to the 

procedures in question.  The Sixth Circuit 

affirmed the entry of summary judgment to 

Defendants. 

 

Seibers, et al. v. Latimer, 2018 WL 2383717 (Tenn. Ct. App., May 25, 2018), from the 

Campbell County Chancery Court. 

 

In this case, maternal grandparents filed a 

Petition for Grandparent Visitation on 

August 5, 2016.  At that time, the children 

were in the custody of the paternal 

grandmother after DCS involvement.  On 

December 16, 2016, the children were 

adopted by the paternal grandmother. 

 

The trial court held a hearing.  The trial 

court granted the petition to allow for 

maternal grandfather to have supervised 

visitation that would transition to 

unsupervised visitation.  Paternal 

grandmother filed a Motion to Alter or 

Amend the Judgment and argued that the 

standards of Tenn. Code Ann. § 36-6-306 

should have been applied instead of § 36-6-

302.  The motion was denied, and paternal 

grandmother appealed. 

 

The Court cited the language in Tenn. Code 

Ann. § 36-6-302, which is the statute that 

was applied by the trial court.  This statute 

requires a best interest analysis but does not 

apply in a case where the child has been 

adopted “by any person other than a 

stepparent or other relative of the child.”   

 

Paternal grandmother argued that Tenn. 

Code Ann. § 36-6-306 should apply.  This 

statute requires a substantial harm analysis 

and then a best interest analysis prior to 

granting the requested visitation. 

 

The Court found that Tenn. Code Ann. § 36-

6-302 can be applied to the present facts and 

the adoption does not prevent the application 

of this statute.  If the children had been 

adopted by a person outside the family, then 

this statute would not apply.  The Court 

distinguished § 36-2-302 from § 36-6-306 
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by finding that the specificity of § 36-2-302, 

which applies only in cases of removal, 

“would override the language of Tennessee 

Code Annotated section 36-6-306 that 

applies any time grandparent visitation is 

opposed by a parent or custodian of a child 

under various conditions.” 

 

Tenn. Code Ann. § 36-6-302 “is the proper 

law to consider when petition for 

grandparent visitation is filed after a child 

has been removed from his or her parent, 

guardian, or custodian, as is shown in the 

present case.”  The Court found that the trial 

court did not abuse its discretion in granting 

the petition in the best interest of the 

children. 

Dependent and Neglect 

 

In re Jaiden A., 2017 WL 6026958 (Tenn. Ct. App., Dec. 5, 2017), from the Scott 

County Circuit Court.  

In this case, the child suffered a traumatic 

brain injury, and doctors opined the injury 

was caused by non-accidental trauma.  DCS 

filed a petition for dependency and neglect 

and for legal custody of the child on June 

19, 2014.  The juvenile court granted 

custody to DCS.  Mother was granted 

supervised visitation, and the court entered a 

no-contact order against Mother’s boyfriend. 

The juvenile court held three status hearings 

before the adjudication.  The juvenile court 

ordered Mother, Father, and Mother’s 

boyfriend to submit to psychological testing 

and paternity testing; ordered that the child 

remain in DCS custody; established Father 

as the child’s biological father, based on 

DNA results; increased Mother’s supervised 

visitation time from thirty minutes to one 

hour per week; and granted Father visitation. 

Mother requested additional visitation, and 

the juvenile court denied that request after a 

hearing on May 11, 2015, due to the severity 

of the allegations and the fact that it was 

unknown who caused the injuries.  In 

addition, the juvenile court’s order on this 

issue stated that Mother and her boyfriend 

had “yet to take polygraph exams despite 

previous suggestions of the Court that it 

would assist in determining the propriety of 

reunification.” 

On December 15, 2015, the juvenile court 

found that the child was dependent and 

neglected and ordered that custody would 

remain with DCS.  In addition, the order 

stated, “Court wants to see Ryl[e]n S[.] take 

a TBI polygraph and if it shows no 

deception court will heavily consider the 

Mother [for custody]…” 

The juvenile court conducted another review 

hearing and entered an order on March 14, 

2016.  The child was placed with the 

paternal grandparents, and the order noted 

that Mother’s boyfriend had not completed a 

polygraph exam and that the TBI would not 

perform the polygraph.  It would have to be 

obtained privately.  A status hearing was 

held on April 11, 2016, and another order 

was entered.  The juvenile court awarded 

legal custody of the child to his paternal 
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grandparents and noted that the polygraph 

had not been completed. 

Mother filed a notice of appeal to circuit 

court. It specified that Mother was appealing 

the juvenile court’s order “transferring 

custody to the paternal grandparents…and 

thereby denying paternal reunification with 

Mother….”  The case was heard by the 

circuit court on September 21, 2016, and an 

order was entered on October 6, 2016, 

which affirmed the juvenile court’s April 11, 

2016, order and found that placement with 

the paternal grandparents was correct and 

that the polygraph requirement was correct. 

Mother appealed.  The Court found that the 

circuit court is charged with conducting a de 

novo trial, pursuant to Tenn. Code Ann. § 

37-1-159(a).  In this case, the circuit court 

“reviewed the juvenile court’s record, 

allowed the parties to brief the issues, and 

decided the issues following oral arguments 

by the attorneys.”  The statute requires that 

the circuit court hear testimony of witnesses 

and try the case de novo.  The circuit court 

does not perform a reviewing function in 

appeals from dependency and neglect 

proceedings, but rather the circuit court 

should hear the evidence and make its own 

findings in the case.  The Court vacated the 

order and remanded the case to the circuit 

court. 

 

In re Carter B., 2017 WL 6349821 (Tenn. Ct. App., Dec. 12, 2017), from the 

Lawrence County Circuit Court. 

The child was adjudicated dependent and 

neglected.  DCS, after taking custody of the 

child, asked the juvenile court to approve a 

90-day trial home visit with the maternal 

grandmother.  The juvenile court denied the 

motion, and DCS appealed to the circuit 

court.   

The circuit court granted the motion, finding 

that a 90-day trial home visit was in the 

child’s best interest, and a review hearing 

was scheduled near the end of the 90-day 

period.  The circuit court did not designate 

its order to be a final judgment as permitted 

by Tenn. R. Civ. P. 54.02.  The child’s GAL 

opposed the trial home visit and filed a 

notice of appeal.   

Tennessee Rule of Appellate Procedure 3(a) 

allows final judgments to be appealed to the 

Court of Appeals.  A final judgment is one 

that “resolves all of the parties’ claims and 

leaves the court with nothing to adjudicate.”   

Tenn. Code Ann. § 37-1-130(d) addresses 

the issuance of orders granting trial home 

visits in dependency and neglect cases.  The 

Court stated, “In our view, this statute 

contemplates and provides for ‘things left to 

do’ for the trial court during the pendency of 

the 90-day trial home visit.”  In this case, a 

review was scheduled to assess the status of 

the trial home visit.  The Court held that the 

trial court’s order granting a temporary trial 

home visit was not a final judgment and 

dismissed the appeal.  
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In Re: Ravyn R., et al., 2018 WL 1956488 (Tenn. Ct. App., April 25, 2018), from the Greene 

County Circuit Court. 

 

This is an appeal from a dependency and 

neglect action.  In this case, the trial court 

made findings regarding the adjudication, 

but the Court found that the order is not final 

until there is a dispositional order entered.  

The Court dismissed the appeal and 

remanded the case for further proceedings. 

 

DCS filed a petition to adjudicate three 

children dependent and neglected in juvenile 

court.  The juvenile court entered an order 

stating that Mother “stipulated to 

dependency and neglect.”  A review hearing 

was held regarding visitation.  DCS filed 

another petition to transfer temporary legal 

custody, and two hearings were held 

regarding custody and visitation.   

 

Mother filed a notice of appeal to circuit 

court, and the circuit court held a hearing.  

The circuit court’s order included various 

factual findings and a legal conclusion that 

the children were dependent and neglected. 

 

The Court looked to the phases of a 

dependency and neglect proceedings, to 

include the preliminary hearing, the 

adjudicatory hearing, and the dispositional 

phase.   

 

Once jurisdiction is acquired by the juvenile 

court, it continues until one of the following 

four events:  1) the petition is dismissed; 2) 

the case is transferred; 3) an adoption 

petition is filed; or 4) the child reaches 18. 

 

Any final order in juvenile court may be 

appealed to the circuit court for a de novo 

hearing.  While there are two phases in a 

dependency and neglect case, it is only one 

proceeding.  The Court found that the circuit 

court’s order is not a final, appealable order 

because the circuit court did not reach the 

dispositional phase of the proceeding or 

make any determination regarding the 

proper placement for the children.  As such, 

the appeal must be dismissed for lack of 

jurisdiction.   

Attorney General Opinion 

 

Potential Liability for Disclosures Pursuant to Court Order, Attorney General Opinion No. 

18-01 (January 4, 2018). 

 

This Attorney General’s opinion answers the 

question, “Is a court order that requires a 

district attorney to provide copies of all 

information in his or her possession to 

defense counsel sufficient to protect the 

district attorney from liability if the 

information disseminated as a result of the 

order contains data that is otherwise legally 

protected from disclosure?”  The answer is 

“Generally, yes.” 
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The opinion references multiple statutes that 

protect different information and states that, 

in general, the statutes with these privacy 

protections also contain express exemptions 

for disclosures ordered by a court or 

pursuant to a subpoena.  The opinion also 

cites to the Restatement (Second) of Torts § 

592A and states that the cited section “rests 

upon the principle that one who is required 

by law to do an act does not incur any 

liability for doing it.”  The opinion also cites 

a U.S. Supreme Court case, finding that it 

would be “unconscionable” to “permit civil 

and perhaps criminal liability to be imposed 

for…conduct [a] statute demands.”  The 

opinion states, “The same principle is true 

for conduct a court order demands.” 

 

However, the opinion also states that 

disclosure of protected information is unique 

in each case, based on the statutes, common 

law doctrines, ethical rules, and particular 

circumstances to the disclosure.  As such, 

the opinion states that it is not possible to 

state, that in all circumstances, a district 

attorney that discloses protected information 

pursuant to a court order would be immune 

from liability. 

 

 

Delinquency 

 

In re A’reeyon L., 2018 WL 618705 (Tenn. Ct. App., Jan. 30, 2018), from the Hamilton 

County Criminal Court. 

 

This is an appeal from a delinquency 

proceeding.  In this case, the juvenile pled 

guilty to charges of violating aftercare, 

being an unruly child, and truancy.  A 

dispositional hearing was scheduled in 

juvenile court, but prior to that hearing, the 

juvenile accrued new charges.  He pled 

guilty to unlawful possession of a firearm 

and evading arrest.  As the disposition, the 

juvenile court placed the child on probation 

through the Serious Habitual Offender 

Community Action Program (“SHOCAP”).  

There is no evidence in the record that the 

juvenile appealed this dispositional order. 

 

The juvenile’s probation officer reported to 

the juvenile court that the juvenile violated 

his probation, and the juvenile court 

committed the juvenile to the custody of 

DCS following a hearing.  The juvenile 

appealed to the Hamilton County Criminal 

Court.   

 

The juvenile’s probation officer testified 

about the SHOCAP program and its 

requirements.  Both the juvenile’s mother 

and the juvenile signed a copy of the 

conditions of SHOCAP, including a detailed 

description of the reporting requirements 

upon beginning the program.  When the 

juvenile did not initially comply with the 

requirements, the probation officer called 

the mother and juvenile to remind them of 

the reporting requirements.  The juvenile 

continued to fail to comply, and the 

probation officer filed a violation of 

SHOCAP probation. 
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The Court looked to the definition of a 

delinquent child and the burden of proof for 

a probation violation judgment.  The burden 

is a preponderance of the evidence.   

 

The issue in this case is whether the trial 

court erred by finding that the juvenile 

violated his probation for failing to report to 

his probation officer and subsequently 

committing the juvenile to the custody of 

DCS. 

 

The Court found that the reporting 

requirement of SHOCAP is compliant with 

the definition of “probation” found at Tenn. 

Code Ann. § 37-1-102(b)(19).  The trial 

court did not err by finding that the juvenile 

violated his probation and by ordering that 

the juvenile be committed to DCS custody. 

 

Failure to Manifest an Ability and Willingness to Personally Assume Legal 

and Physical Custody or Financial Responsibility 

 

In re Maya R. et al., 2018 WL 1629930 (Tenn. Ct. App., April 4, 2018), from the Knox 

County Juvenile Court. 
 

This is a DCS termination of parental rights 

case.  The grounds found by the trial court 

were:  persistence of conditions, substantial 

noncompliance with the requirements of the 

permanency plan, and failure to manifest an 

ability and willingness to personally assume 

legal and physical custody or financial 

responsibility of the children. 

 

The Court found that the persistence of 

conditions ground was reversed because the 

order adjudicating the children dependent 

and neglect was entered on October 25, 

2016.  However, the Department’s 

termination petition was filed March 27, 

2017, only five months after the 

adjudication order.  In order to terminate 

parental rights on this ground, the children 

must have been removed from the parent’s 

home for a “period of six months by court 

order based on a ‘finding of dependency, 

neglect, or abuse.’” 

 

The Court upheld the substantial 

noncompliance with the permanency plan 

ground. 

 

The Court analyzed the failure to manifest 

an ability and willingness to personally 

assume custody ground.  The Petitioner, 

DCS in this case, is required to prove two 

elements by clear and convincing evidence.  

First, that the parent failed to “manifest an 

ability and willingness to personally assume 

legal and physical custody or financial 

responsibility of the child[ren].”  Second, 

DCS must then prove that placing the 

children in the parent’s “legal and physical 

custody would pose a risk of substantial 

harm to the physical or psychological 

welfare of the child[ren].” 

 

As to the first prong, the Court found that 

Mother failed to manifest an ability to 

personally assume legal and physical 
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custody of the children because of her 

“itinerant lifestyle” and housing situation.  

The Court found that Mother failed to 

manifest a willingness to personally assume 

legal and physical custody of the children 

because she completed almost nothing on 

the permanency plan, had not secured 

housing, and had not completed other 

required services. 

 

As to the second prong, the Court first 

reiterated its observations about what 

constitutes “substantial harm” as follows:  

“The courts have not undertaken to define 

the circumstances that pose a risk of 

substantial harm to a child.  These 

circumstances are not amenable to precise 

definition because of the variability of 

human conduct.  However, the use of the 

modifier ‘substantial’ indicates two things.  

First, it connotes a real hazard or danger that 

is not minor, trivial, or insignificant.  

Second, it indicates that the harm must be 

more than a theoretical possibility.  While 

the harm need not be inevitable, it must be 

sufficiently probable to prompt a reasonable 

person to believe that the harm will occur 

more likely than not.” 

 

In this case, the Court found that Mother’s 

history of domestic violence, substance 

abuse, and lack of suitable housing would 

expose the children to a risk of substantial 

harm if placed back in the Mother’s care.  

The Court upheld this ground. 

 

The Court also found that termination was in 

the best interest of the children.  

 

 

In re Neamiah R. et al., 2018 WL 2331868 (Tenn. Ct. App., May 23, 2018), from the Knox 

County Juvenile Court. 

 

This is a DCS termination of parental rights 

case.  This is the second case to address the 

failure to manifest an ability and willingness 

to personally assume custody ground.   

 

In this case, the Court upheld the grounds of 

severe child abuse and substantial 

noncompliance with the permanency plan. 

 

As to the ground of failure to manifest an 

ability and willingness to personally assume 

custody ground, the Court quoted the two 

prongs articulated in Maya R. and also 

reiterated the observations about “substantial 

harm.”   

 

In this case, the Court found that Father was 

incarcerated at the time of the termination; 

had failed to establish a suitable home for 

the children prior to the incarceration; failed 

to complete most of the permanency plan 

requirements; failed to remedy his substance 

abuse problem; and failed to complete 

domestic violence classes or counseling.  

Based on these facts, the Court found that 

“Father had clearly failed to manifest an 

ability to personally assume legal and 

physical custody of the children.”  The 

Court made this finding despite Father’s 

statement at the trial that he apologized for 

his mistakes and asked for a second chance. 
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In addition, the Court found that placing the 

children in Father’s legal and physical 

custody would pose a risk of substantial 

harm to the children’s physical and 

psychological welfare based on Father’s 

drug use and history of domestic violence. 

 

The Court also found that termination was in 

the best interest of the children.

 

In re Ayden S., 2018 WL 2447044 (Tenn. Ct. App., May 31, 2018), from the Macon County 

Juvenile Court. 

 

This is a DCS termination of parental rights 

case against both Mother and Father.  The 

juvenile court found three grounds for 

termination as follows:  substantial 

noncompliance with the requirements of the 

permanency plan; persistence of conditions; 

and failure to manifest an ability and 

willingness to assume custody or financial 

responsibility or the children. 

 

The Court reversed each of the grounds and 

reversed the termination of parental rights. 

 

As to substantial noncompliance with the 

requirements of the permanency plan, the 

Department conceded the ground as to 

Mother, and the Court agreed that Mother 

completed every requirement under the 

permanency plan.  As to Father, the Court 

found that Father “exerted considerable 

efforts toward the completion of his tasks 

under the permanency plan” and that DCS 

did not prove that Father failed to 

substantially comply with the 

responsibilities in the plan. 

 

As to the persistence of conditions ground 

for both parents, the Court found that the 

evidence was insufficient to show that the 

“conditions which led to the children’s 

removal or other conditions that in all 

reasonable probability would cause the 

children to be subjected to further abuse or 

neglect still persisted.” 

 

This is the third case to analyze the ground 

of failure to manifest an ability and 

willingness to assume custody or financial 

responsibility or the children.  This case 

adopted a different analysis from the prior 

two cases and from the case that followed it.  

The Court found that the first prong of the 

ground requires “the party seeking 

termination to prove a negative.”  That is, 

the party seeking to prove the ground must 

prove that the “parent failed to manifest an 

ability and willingness to personally assume 

legal and physical custody or financial 

responsibility of the child.”  The Court 

found that the “and” between “ability” and 

“willingness” should be interpreted in the 

conjunctive form and that the party must 

prove that all of the listed items were not 

met.  The Court found that the legislature 

“purposefully” chose the words used.  As 

such, in this case, the juvenile court found 

that “these parents definitely want to assume 

legal and physical custody of the children 

and are willing to assume financial 

responsibility for the children.”  This finding 

and proof at trial “negated a required 
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element of the statutory ground.”  The Court 

reversed this ground. 

 

The Court did not address the best interest 

finding because the Court found that DCS 

failed to prove a ground for termination of 

parental rights. 

 

 

In re Amynn K., 2018 WL 3058280 (Tenn. Ct. App., June 20, 2018), from the Hamilton 

County Juvenile Court. 

 

In this DCS termination of parental rights 

case, the trial court found and the Court 

affirmed termination of Father’s parental 

rights on the grounds of abandonment 

through conduct exhibiting wanton 

disregard; failure to substantially comply 

with the permanency plans; and failure to 

manifest an ability and willingness to 

personally assume custody of and financial 

responsibility for the child.   

 

The Court upheld the grounds of 

abandonment through conduct exhibiting 

wanton disregard and failing to substantially 

comply with the permanency plans. 

 

As to the ground of the failure to manifest 

an ability and willingness to personally 

assume custody of and financial 

responsibility for the child, the Court began 

by citing the language of the statute and then 

stating some “longstanding principles of 

statutory interpretation” to include following 

legislative intent; that every word has 

meaning and purpose; and that plain 

meaning should be applied when possible. 

 

The Court continued by citing the two 

elements of the ground and the observations 

about “substantial harm,” as set forth in 

Maya R.  The Court went on to state that “an 

apparent split in authority exists in 

Tennessee regarding whether Tennessee 

Code Annotated § 36-1-114(g)(14) can be 

relied upon as a ground for termination of 

parental rights if a parent has solely 

manifested a willingness but has not 

manifested an ability to assume legal and 

physical custody or financial responsibility 

for the child.” 

The Court cited the differences in the 

analysis of the ground in Neamiah R. and 

Ayden S.    This Court stated that they 

“respectfully” disagreed with the rationale in 

Ayden S.  This Court found that, by looking 

at the opening structure of the sentence at 

issue for this ground, the subject is a “legal 

parent or guardian,” “followed by the verb 

phrase, ‘has failed.’  Therefore, it is clear 

that the petitioner must prove the legal 

parent or guardian’s failure to do 

something.” 

 

The Court found that DCS must prove the 

parent’s failure to manifest an ability and 

willingness.  This is distinguished from the 

Ayden S. Court, which found that DCS must 

prove a parent’s “inability and unwillingness 

rather than the parent’s failure to manifest 

an ability and willingness.” 
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As such, the petitioner must “prove that a 

parent has failed to meet the requirement of 

manifesting both a willingness and an ability 

to assume legal and physical custody of the 

child or has failed to meet the requirement 

of manifesting both a willingness and an 

ability to assume financial responsibility of 

the child.”  In this case, despite Father’s 

repeated verbalizations of his willingness, 

his actions raised doubt as to his actual 

willingness to assume custody or financial 

responsibility for the child.   

 

As to the second prong, the Court found that 

placing the child in Father’s legal and 

physical custody would pose a risk of 

substantial harm to the child’s physical and 

psychological welfare. 

The Court affirmed the termination on this 

ground.  In addition, the Court found that 

termination was in the best interest of the 

child. 

Issues with Orders 

 

In re Colton B., 2017 WL 6550620 (Tenn. Ct. App., Dec. 22, 2017), from the Overton 

County Juvenile Court. 

This is a DCS termination of parental rights 

case. The child tested positive at birth for 

several drugs.  Mother admitted she “shot up 

morphine” the day before the child’s birth.  

The child was treated for withdrawal 

symptoms in the hospital for thirty days.  

Mother was arrested for a violation of her 

probation, and the child was placed in DCS 

custody.   

DCS filed a petition to declare the child 

dependent and neglected.  The juvenile court 

entered an order finding the child to be 

dependent and neglected and the victim of 

severe abuse.  DCS filed a petition to 

terminate Mother’s parental rights on the 

grounds of substantial noncompliance with 

the permanency plan, persistence of 

conditions, failure to manifest an ability and 

willingness to assume custody, and severe 

abuse.  A trial was held on the TPR petition.  

Several witnesses testified, and DCS entered 

several exhibits. 

The trial court entered an order finding that 

all of the grounds alleged in the petition 

were proven by clear and convincing 

evidence and that termination of Mother’s 

parental rights was in the child’s best 

interest.  Mother appealed. 

The Court first discussed the “state of the 

trial court’s order.”  Trial courts must make 

specific findings of fact and conclusions of 

law when entering an order in a termination 

of parental rights case.  Tenn. Code Ann. § 

36-1-113(k).  This order must be a written 

order.  The order must have insights into the 

trial court’s decision-making process and 

include language to indicate that the trial 

court conducted its own independent review 

and is the product of its own judgment. 

The Court stated that judge-prepared orders 

are preferable, but party-prepared orders are 

permitted when two conditions are met:  

“(1) the findings and conclusions must 



56 

 

accurately reflect the decision of the trial 

court;” and “(2) the record must not create 

doubt that the decision represents the trial 

court's own deliberations and decision.”  

The Court reviewed the case to determine if 

the order reflected the “fairness and 

independence of the trial court’s judgment.” 

A brief transcript of the ruling is included in 

the opinion.  The Court noted, “The 

following day, the trial court entered a 

fifteen page order detailing the four grounds 

for termination and facts supporting each 

ground and citing the applicable factors in 

determining the child’s best interest as well 

as facts supporting each factor.”   

In this case the Court stated, “Our 

conclusion that the final order was largely 

lifted from DCS's petition is buttressed by 

the fact that the final order contains not a 

single mention of any of the proof presented 

at the termination hearing, such as the 

testimony of the witnesses or the depositions 

submitted as exhibits.”  The Court remanded 

the case for an order that was the “product” 

of the court’s “own judgment.” 

 

In re Carter K., 2018 WL 896060 (Tenn. Ct. App., Feb. 14, 2018), from Montgomery County 

Juvenile Court.   

 

This is a private custody dispute between 

unmarried parents.  In December 2016, 

Mother filed a petition seeking a restraining 

order to prevent Father from removing the 

child from her care because he had 

threatened to flee the state with the child, 

because he had a suicidal and violent 

girlfriend, and because both he and his 

girlfriend had sworn at her and possessed 

drugs.  Mother also asked for child support 

arrears, for a permanent parenting plan 

naming her as the primary residential parent, 

and for attorney’s fees.   

 

Following legal jockeying between the 

parents, the juvenile court heard the case in 

June 2017.   Father testified that he was no 

longer in a relationship with Girlfriend.  He 

admitted that he and Girlfriend had sworn at 

Mother and told the child that Mother would 

not let Father see him.   

 

At the end of trial, the juvenile court issued 

an oral ruling adopting a parenting plan that 

addressed Father’s visitation.  The juvenile 

court also specifically stated that neither 

party would be awarded attorney’s fees. 

 

However, before the juvenile court entered a 

written order, Mother filed a motion to 

vacate alleging that Father had lied at trial, 

having in fact married Girlfriend two weeks 

before trial.  Shortly thereafter, Father’s 

attorney moved to withdraw, also citing his 

client’s lying.  

 

The juvenile court almost immediately heard 

these motions.  Father, perhaps wisely, 

chose not to appear.  The court subsequently 

entered separate orders (1) awarding Mother 

arrearages; (2) setting out a parenting plan 

and denying attorney’s fees to both parties; 

(3) vacating its earlier ruling and granting 

Father’s attorney’s motion to withdraw; and 
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(4) contradicting its parenting plan order, 

stating that Mother would be awarded all her 

attorney’s fees.   

 

Father appealed.  The Court of Appeals 

noted that an abuse of discretion standard of 

review governs custody disputes, meaning 

that the trial court will ordinarily be afforded 

wide discretion and deference.  However, 

Tenn. R. Civ. P. 52.01 provides that in 

bench trials a trial court must make specific 

findings of fact and conclusions of law.  

Simply stating a decision does not fulfill the 

rule’s mandate. 

 

In this case, the trial court had made only a 

few findings, and none indicating that the 

trial court had considered the applicable 

statutory factors or explaining why the 

parenting plan was in the child’s best 

interest.  Instead, the order seemed inspired 

more by Father’s prevarication and bad 

decisions.  In short, the trial court’s orders 

“do not sufficiently articulate the factual and 

legal basis relied upon by the juvenile court 

for us to determine whether the juvenile 

court appropriately exercised its judgment.” 

 

The Court of Appeals remanded the case for 

the trial court to make detailed findings of 

fact and conclusions of law in accordance 

with Rule 52.01.  Given the passage of time 

since the original order, the Court of 

Appeals authorized the trial court to hear 

additional evidence as to the parties’ current 

actual circumstances. 

 

 

In re K.O., 2018 WL 3005929 (Tenn. Ct. App., June 14, 2018), from the Smith County 

Juvenile Court.   

 

In this DCS termination of parental rights 

case, the Court of Appeals spent no time 

reviewing the case’s procedural and factual 

development.  Instead, the Court leaped 

immediately to Mother’s contention that the 

trial court had failed to follow the mandate 

in Tenn. Code Ann. § 36-1-113(k) that in 

termination of parental rights proceedings a 

trial court must make findings of fact and 

conclusions of law.  DCS joined with 

Mother in acknowledging the trial court’s 

failure to do so. 

 

The Court of Appeals noted that at the 

conclusion of trial, the trial court had simply 

announced that it was finding various 

grounds to terminate parental rights and that 

termination was in the child’s best interest.  

In contrast, the trial court produced a 

twenty-nine-page detailed final order.  

However, that order was a nearly a word-

for-word “cut” and “paste” of DCS’ nearly 

identical twenty-nine-page complaint.  The 

only significant difference was that the DCS 

lawyer signed the complaint and the trial 

court signed the order.  The Court of 

Appeals remanded for a proper order, 

cautioning, “The statute anticipates that the 

trial court will state what facts it has found, 

rather than simply relying upon the 

allegations of another” (emphasis in the 

original).   
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In re Dakota M., 2018 WL 3022682 (Tenn. Ct. App., June 6, 2018), from the Loudon 

County Juvenile Court.   

This is a DCS termination of parental rights 

appeal brought by Father. 

On March 22, 2016, DCS filed a 

dependency and neglect petition based on 

Mother’s alleged drug use.  Father’s 

whereabouts were unknown.  The child was 

eventually adjudicated dependent and 

neglected several months later.  Father 

participated in the development of a 

permanency plan in June 2016, but failed to 

appear at a hearing in November 2016 at 

which the trial court found the child 

dependent and neglected as to Father.   

 

DCS filed a termination petition in March 

2017.  Before the hearing on August 4, 

2017, Father stipulated that DCS could 

prove the grounds, and the trial court 

terminated Father’s parental rights on 

several grounds.  At trial, as on appeal, 

Father contested only whether termination 

was in the child’s best interest. 

 

Father prevailed on appeal on issues that he 

never raised.  First, the Court of Appeals 

noted that a trial court may not rely on 

stipulations of grounds because “the party 

seeking termination . . . is not relieved of its 

statutory burden of proving by clear and 

convincing evidence both the ground for 

termination and that termination is in the 

child’s best interest simply because the 

parent does not oppose the termination.”   

 

Thus, the Court was left to determine 

whether the evidence produced at trial was 

sufficient to support the termination.  This, 

however, the Court could not do, because 

the trial court’s order lacked sufficient 

findings of fact and conclusions of law.  The 

court did not discuss the grounds in its oral 

ruling.  The “findings” in the final order 

appeared to have been “copied and pasted 

from the petition; they contain little to no 

elaboration beyond the allegations of the 

petition.”  

 

The Court of Appeals accordingly vacated 

the trial court’s termination order and 

remanded to the trial court for a new order.  

Fortunately for DCS, the Court of Appeals 

did authorize the trial court to allow 

additional proof.   

 

In re McKenzie O., 2018 WL 3302757 (Tenn. Ct. App., July 5, 2018), from the Sullivan 

County Juvenile Court.  

 

This is a DCS termination of parental rights 

appeal brought by Mother of two children. 

 

DCS had a long and torturous history with 

this family, with at least 18 occasions of 

involvement since 2005, generally centered 

around drug and supervision issues.  In 

March 2013, Mother showed up late, and 

apparently intoxicated, to pick up her 

children at school and refused to submit to a 

court-ordered drug screen.  DCS filed a 

dependency and neglect petition, and the 
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juvenile court placed the children in the 

custody of Aunt and Uncle. 

 

A year later, Aunt asked DCS to take the 

children, stating that she could not afford 

their care.  The juvenile court placed the 

children in DCS custody in an adjudicatory 

order entered in July 2014. 

 

DCS filed a termination petition in 

November 2015, alleging substantial 

noncompliance with the permanency plan 

and persistence of conditions.  Mother failed 

to appear at the termination hearing in May 

2017, and the juvenile court gave her 

attorney permission to withdraw after her 

attorney stated that she had missed meetings 

with him and spurned his attempts to 

reschedule.   

 

A DCS caseworker was the only witness at 

the hearing.  He testified about Mother’s 

failure to comply with the permanency plan, 

her ongoing alcohol and drug issues, and her 

lack of engagement with both DCS and her 

children.  DCS also entered into evidence 

various documents such as court orders, 

permanency plans, and quarterly reports.   

 

The juvenile court entered an order 

terminating Mother’s rights on both grounds 

that DCS pled and finding that termination 

served the children’s best interest.  The 

Court of Appeals, in a split decision, 

affirmed the juvenile court both as to the 

two grounds and as to best interest.  

 

Judge Stafford dissented from the opinion.  

He noted that the evidence was sparse, 

consisting of the testimony of only one 

witness, often in affirmative answers to long 

leading questions.  The transcript of the 

hearing was only eighteen pages, barely 

longer than the fifteen-page final order. 

 

Judge Stafford noted that in a vacuum the 

final order presented no issues.    However, 

the order was prepared by DCS, and such an 

order is generally permissible only when (1) 

its findings and conclusions accurately 

reflect those of the trial court, and (2) the 

record raises no doubt that the order 

represents the trial court’s own deliberations 

and decision.   

 

In this case, the juvenile court’s oral ruling, 

which was only a paragraph long, simply 

found that DCS had established by clear and 

convincing evidence both the grounds for 

termination and that termination was in the 

children’s best interest.  The juvenile court 

stated that the proof “ha[d] pretty much 

tracked the allegations and the Petition to 

Terminate Parental Rights with respect to 

both parents.”  The juvenile court instructed 

DCS to “go ahead and prepare an Order and 

adopt those allegations along with the 

additional Testimony that presented here 

today as findings of fact and draw an 

Order.” 

 

In contrast the juvenile court’s sparse oral 

findings, DCS prepared an order containing 

“a multitude of findings.”  To Judge 

Stafford, the difference between the oral 

ruling and the final order was too great to 

allow the order to stand.  He noted that in a 

similar situation, “we have held that the 

sparse oral findings of the trial court, 

coupled with the nearly verbatim recitation 

of the allegations of the termination petition 

in the final order, cast substantial doubt as to 



60 

 

whether the written order was the product of 

the trial court’s independent judgment.”   

 

Judge Stafford also noted that the proof at 

trial differed from the allegations in the 

termination petition.  For instance, both the 

termination petition and the final order 

recited that Mother had completed a 

parenting assessment on a certain date, 

while nothing in the testimony or 

documentary evidence indicated that she 

had.   

 

Judge Stafford concluded that the 

discrepancies between the final written order 

and the oral ruling, coupled with the 

discrepancies between the final written order 

and the actual proof adduced at trial, 

required remand for a new order.  

Accordingly, he dissented from the majority 

opinion. 

 


