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Death & Dirt: 
Who Can Sign The Deed? 

Andy Maloney, Esq.
2818 Bransford Avenue

Nashville, Tennessee 37204
615-627-3845

andy@akinmaloney.com

DECEDENT'S ESTATES
TENANTS BY THE ENTIRETY

Husband and wife together own the property so that the part or share of the first
spouse to die will stay with the surviving spouse (to the exclusion of the deceased
spouse's heirs and creditors).

Ø The deed does not have to recite that the grantees are husband and wife in order to
create the estate by entireties--the parties just have to be married at the time of the
conveyance.

Ø A divorce of the husband and wife owning an estate by the entirety severs and
destroys that estate as between them, and they hold title as tenants in common.

Ø When searching the title to property held as tenants by the entirety and you
become aware of the death of only one of the spouses (who are still married to
each other), you do not need to search the probate records or the general index for
the name of the deceased spouse.
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DECEDENT'S ESTATES

JOINT TENANTS WITH RIGHTS OF SURVIVORSHIP

Two or more people own the property, but the part or share of
any tenant dying will go to the surviving tenant(s) (to the
exclusion of the deceased tenant's heirs and creditors)
provided the instrument, whether by deed or will, clearly
expresses such an intention.

Ø When searching the title to property held as joint tenants with
rights of survivorship and you become aware of the death of
only one of the tenants, you do not need to search the probate
records or the general index for the name of the deceased
tenants.

DECEDENT'S ESTATES
TENANTS IN COMMON

Two or more people own property, but the part or share of any tenant
dying would not descend or go to the surviving tenant(s), but would
descend or be vested in the heirs, executors, or administrators,
respectively, of the tenant so dying.

Ø If no contrary intent is expressed, a tenancy in common results.

Ø If unmarried individuals buy property without an expressed intent to hold
the property as joint tenants with rights of survivorship and they later
marry each other, the spouses would continue to hold title as tenants in
common (unless and until they convey the property to themselves).

Ø You would certify to every deceased tenant in common including a search
of the probate records and the general index.
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Two month “dead” period

Tenn. Code Ann. Section 66-26-104
Rights as between transferee of decedent and purchaser from heir or devisee

Any such instrument entitled to registration which is not duly registered prior to
the expiration of sixty (60) days following the death of the maker of any such
instrument shall be null and void as to innocent purchasers for a present valuable
consideration from such person or persons as would, but for the execution of the
instrument by the decedent, succeed to the rights of the decedent to such property
in respect to which such unrecorded instrument was executed; provided, that the
holder or any person entitled to the benefit of any such unrecorded instrument
shall have a right of action against any such transferors for the reasonable value of
any such property transferred, to the extent of the interest of the holder in the
property, if brought within one (1) year of the recording of the instrument made by
such transferors, if the instrument by which the transfer is made is required to be
recorded for the protection of the purchaser under the laws of Tennessee,
otherwise the action shall be brought within one (1) year from the consummation
of such sale or transfer.

Six Month Rule
Section 30-2-408 Claims against alienated property

(a) If an heir or devisee aliens the land before an action is brought or process sued out, the heir or devisee
shall be answerable to any creditor of the decedent for the ancestor's debts to the value of the lands
aliened.

(b) Within six (6) months from the death of any person, a mortgagee or purchaser for value from the heir
or devisee of the decedent shall take subject to the right of any creditor of decedent whose debt is
otherwise unsatisfied to subject the realty to the payment of the decedent's debts, as in this title provided.
If administration has been granted on the estate of the decedent during the period of six (6) months, the
rights of creditors whose claims are ultimately established in the administration as valid obligations of the
estate shall constitute liens on the realty of the decedent, which realty may be subjected to these liens in
the hands of the heir or the heir's alienees as in this title provided.

(c) After six (6) months have elapsed from the death of any person, and no personal representative has
qualified to administer on the decedent's estate, a mortgagee or purchaser for value from the heir of the
decedent shall take title free from the right of any nonlien creditor to subject the same to the payment of
the decedent's debt, unless the mortgagee or purchaser takes with actual knowledge of the debt.

(d) After six (6) months have elapsed from the death of any person, a mortgagee or purchaser for value
from the heir of the decedent shall take free from the title, right, or claims of all persons claiming under
any unprobated will of the decedent, unless the mortgagee or purchaser for value has actual knowledge of
the existence of the unprobated will.
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INTESTATE
Ø If the Owner died without a will, his real property vests immediately in his heirs

as determined by statute (even though the title to the real property is not
immediately insurable).

Ø If the Owner dies leaving a surviving spouse and no surviving children (or issue of
deceased children), then the spouse is the Owner's sole heir.

Ø If the Owner dies leaving a surviving spouse and surviving children (or issue of
deceased children), then the spouse and the issue are the Owner's heirs.

Ø If one child (or issue of one deceased child), spouse takes one-half and issue takes
one-half.

Ø If two or more children (or issue of deceased child), spouse takes one-third and
issue takes the remaining two-thirds by representation.

Ø If the Owner dies without a surviving spouse and without surviving issue
(children, grandchildren, great-grandchildren, etc.), then the Owner's surviving
parent or parents would be the heirs.

Ø If the Owner dies without a surviving spouse, surviving issue or surviving parent,
the Owner's brothers and sisters and the issue of each deceased brother and sister
by representation would be the heirs.

Ø If no surviving brother or sister, the issue of brothers and sisters take by
representation.

INTESTATE
Tenn. Code Ann. Section 31-2-101

When any person dies intestate, after the payment of debts and charges against the estate, the
deceased's property passes to the deceased's heirs as prescribed in the following sections of
this chapter. Any part of the estate of a decedent not effectively disposed of by the
deceased's will passes to the deceased's heirs in the same manner.

Tenn. Code Ann. Section 31-2-103

The real property of an intestate decedent shall vest immediately upon death of the decedent
in the heirs as provided in §31-2-104. The real property of a testate decedent vests
immediately upon death in the beneficiaries named in the will, unless the will contains a
specific provision directing the real property to be administered as part of the estate subject
to the control of the personal representative. Upon qualifying, the personal representative
shall be vested with the personal property of the decedent for the purpose of first paying
administration expenses, taxes, and funeral expenses and then for the payment of all other
debts or obligations of the decedent as provided in §30-2-317. If the decedent's personal
property is insufficient for the discharge or payment of a decedent's obligations, the personal
representative may utilize the decedent's real property in accordance with title 30, chapter 2,
part 4. After payment of debts and charges against the estate, the personal representative
shall distribute the personal property of an intestate decedent to the decedent's heirs as
prescribed in §31-2-104, and the property of a testate decedent to the distributees as
prescribed in decedent's will.
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INTESTATE

Tenn. Code Ann. Section 31-2-104

(a) The intestate share of the surviving spouse is:

(1) If there is no surviving issue of the decedent, the entire intestate estate; or

(2) If there are surviving issue of the decedent, either one-third (1/3) or a child's share 
of the entire intestate estate, whichever is greater.

INTESTATE
Tenn. Code Ann. Section 31-2-104

(b) The part of the intestate estate not passing to the surviving spouse under subsection (a) or
the entire intestate estate if there is no surviving spouse, passes as follows:

(1) To the issue of the decedent; if they are all of the same degree of kinship to the
decedent they take equally, but if of unequal degree, then those of more remote degree take
by representation;

(2) If there is no surviving issue, to the decedent's parent or parents equally;

(3) If there is no surviving issue or parent, to the brothers and sisters and the issue of
each deceased brother and sister by representation; if there is no surviving brother or sister,
the issue of brothers and sisters take by representation; or

(4) If there is no surviving issue, parent, or issue of a parent, but the decedent is
survived by one or more grandparents or issue of grandparents, half of the estate passes to
the paternal grandparents if both survive, or to the surviving paternal grandparent or to the
issue of the paternal grandparents if both are deceased, the issue taking equally if they are all
of the same degree of kinship to the decedent, but if of unequal degree those of more remote
degree take by representation; and the other half passes to the maternal relatives in the same
manner; but if there is no surviving grandparent or issue of grandparent on either the
paternal or maternal side, the entire estate passes to the relatives on the other side in the
same manner as the half.
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INTESTATE
Affidavit of Heirship

We need affidavits from at least one (1), but preferably two (2), disinterested persons who
have sufficiently definite personal knowledge to make a statement of pertinent facts to be
ascertained in determining the persons legally entitled to any part of the estate of the
decedent at the time of his death.

Affidavits of Heirship DO NOT transfer title to property.

It should also be noted that some affidavits of Heirship may properly describe the heirs of a
decedent, but the mere recordation of the affidavit does not affect the passage of title to real
property if, by operation of law, title never passed to the heirs. An accurate recitation of an
individual's "heirs" filed and recorded as an 'Affidavit of Heirship' can sometimes be
misleading.

For example, assume a son of a decedent filed an 'Affidavit of Heirship' correctly stating that
he and his one sister were the only heirs of their predeceasing parents. While that may be a
true statement of the decedent's heirs, if the decedent had held title as a 'joint tenant with
right of survivorship' there is no title to pass to the decedent's heirs.....The affidavit, though
filed and factually correct will have no effect on passing title to one of the identified heirs.

INTESTATE
Affidavit of Heirship

Tenn. Code Ann. Section 30-2-712

(a) Affidavits duly sworn to upon the personal knowledge of the affiant before an officer
entitled to administer oaths in the jurisdiction where the affidavit is made, setting forth any
fact or facts concerning the relationship of any parties to persons deceased, or containing a
statement of any facts pertinent to be ascertained in determining the persons legally entitled
to any part of the estate of the decedent at the time of the decedent's death, shall be accepted
for registration, upon presentation, by the registers of deeds in the several counties of the
state upon the payment to the register of the usual fees for the recording of instruments
entitled under the laws to be recorded.

(b) The register to whom any such affidavit may be presented for registration shall record
the same either in special books kept for this purpose or in the books where deeds are
recorded, and in indexing the affidavits the register shall note the instruments as "affidavits
of heirship," indexing the name of the decedent as vendor and the names of those listed as
heirs as vendees.
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INTESTATE
Affidavit of heirship

Tenn. Code Ann. Section 30-2-712

(c) Any such affidavit duly sworn to and recorded, or a certified copy of the affidavit if the
original is shown to be lost, shall be received as evidence in any court in Tennessee in the
county in which the affidavit is recorded as prima facie evidence of the facts stated in the
affidavit; provided, however, that no such affidavit shall be used as evidence in any court
except in a suit or proceeding in which may be involved the question of the right of a person
or persons to succeed to or to receive the property of the decedent named in the affidavit,
and then only to establish those facts, or in the criminal court in aid of the prosecution of the
maker of the affidavit on the ground that it was and is false. Such affidavits filed with
respect to the estates of persons heretofore deceased shall be received for registration and
may be used with the same effect as affidavits as to persons dying hereafter.

(d) Any such affidavit that has been copied in the county register's records for twenty (20)
years or more before being offered in evidence shall not be rejected as evidence because of
any formal defect in the form of the jurat attached thereto.

INTESTATE
Affidavit of heirship

Tenn. Code Ann. Section 30-2-712

(e) (1) Any person feeling aggrieved by the recording of any such affidavit, may, at any time within six (6)
years of the recording of the affidavit, bring a suit in the chancery court of the county where the affidavit
may be recorded, challenging the verity of any or all of the facts that may be stated in the affidavit, and if
the court finds any facts set forth in the affidavit are not true according to the proof, it shall order so much
of the affidavit as it may find to be false to be expunged from the records of the county. In any proceeding
challenging the truthfulness of any fact set forth in any such affidavit, the burden of proof to show the
truthfulness of the statement shall rest upon the defendants to the proceeding, and all persons whose
interests might be affected by the suit shall be made parties defendant. Any such suit shall be local to the
county in which the affidavit may be recorded and nonresident defendants shall be made parties by the
usual procedure of publication and the mailing by the clerk and master of a copy of the bill to the last
known address of each defendant.

(2) If an affidavit has been recorded in more than one county of the state, the action may be brought in
any one of those counties; and a certified copy of the judgment or decree of the court in that cause
expunging the affidavit, or any part of the affidavit, may be filed for recordation in any of the other
counties in which the affidavit may have been recorded; and the recordation of the certified copy of the
judgment or decree shall be as effective to work the expunction of the affidavit there recorded as if the
suit had been instituted and prosecuted to a conclusion in that county.

(f) Whoever willfully, corruptly and falsely swears to any statement in any such affidavit known by the
person to be false, or about which the person does not have sufficiently definite knowledge to justify the
making of such a sworn statement, and the statement is false, commits a Class E felony.
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Impact of unprobated will

The law of intestate succession can be superseded if there is
express direction for the title to certain property to pass to a
named beneficiary in a Last Will and Testament.

In that case, if the Owner dies with a will, his real property
vests immediately in his named beneficiaries, but only if and
when the will is admitted to probate.

An unprobated will is not entitled to any legal effect and the
law of intestate succession would continue to control.

INTESTATE

Who can sign the deed?

All the heirs-at-law of the descendant.
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TESTATE

Can the personal representative or executor sign 
the deed?

Good ole lawyer answer:
Maybe.

TESTATE
Tenn. Code Ann. Section 35-50-110

Specifically enumerated fiduciary powers that may be incorporated by reference

Without diminution or restriction of the powers vested in the fiduciary by law, or elsewhere
in the instrument, and subject to all other provisions of the instrument, the fiduciary, without
the necessity of procuring any judicial authorization, or approval, shall be vested with, and
in the application of the fiduciary's best judgment and discretion in behalf of the
beneficiaries of the instrument shall be authorized to exercise, the powers specifically
enumerated in this section:

(6) By public or private sale or sales, and for the consideration, on the terms and subject to
the conditions, if any, that in the judgment of the fiduciary are for the best interests of the
estate and the beneficiaries of the estate, to sell, assign, transfer, convey, or exchange any
real or personal property of the estate, or the estate's undivided interest in that
property, or any specific part of or interest in that property, including, but not limited to,
standing timber, rock, gravel, sand, growing crops, oil, gas and other minerals or mineral
rights or interests, and to grant easements on real property of the estate, and to participate in
the partition of real or personal property in which the estate has an undivided interest; and to
accomplish any such transactions by contracts, endorsements, assignments, bills of sale,
deeds or other appropriate written instruments executed and delivered by the fiduciary in
behalf of the estate, and to acknowledge the execution of those instruments in the manner
provided by law for the acknowledgment of the execution of deeds when such
acknowledgments are required or appropriate;
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TESTATE

Tenn. Code Ann. Section 31-2-103

The real property of an intestate decedent shall vest immediately upon death of the
decedent in the heirs as provided in §31-2-104. The real property of a testate decedent
vests immediately upon death in the beneficiaries named in the will, unless the will
contains a specific provision directing the real property to be administered as part
of the estate subject to the control of the personal representative.

EXAMPLE:

B. Real Property. Any real property I own at my death is to be administered as a part of
my probate estate subject to the control of the Executor for purposes of administration,
as authorized by Tenn. Code Ann. § 31-2-103(a). So long as the Executor serves, the
Executor shall have the same power over the title to real property as an absolute owner
would have, including, but not limited to the power to sell, mortgage, lease or
otherwise convey any interest in any real estate without the joinder, consent or approval
of any heir, legatee, beneficiary, court or other person, provided that in exercising such
power the Executor shall be acting in a fiduciary, not an individual, capacity.

TESTATE
Who can sign the deed?

It Depends:
1) If the will does not give personal representative or executor

the authority to manage the real property, all heirs-at-law or
devisees must sign the deed. And, optionally, have the
personal representative or executor sign the deed.

2) If the will specifically gives the personal representative or
executor the power to manage the real property, the personal
representative or executor can sign the deed without the
heirs.
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Muniment of Title

Section 32-2-111 
Admission to probate for establishing a muniment of title to 

real estate

Regardless of the date of the person's death and any limitation on
the time for admitting a will for probate, any will when duly
proven, whether of a resident or nonresident decedent, may be
admitted to probate for the limited purpose of establishing a
muniment of title to real estate and personal property, without the
necessity of granting letters testamentary or otherwise proceeding
with administration.

Equitable Conversion

Section 66-4-101 
Execution by personal representative of deceased vendor

In all cases of written agreements or contracts for the conveyance
of land in this state, where the person executing the agreement or
contract dies before final conveyance is made, the decedent's
personal representatives may execute the conveyance to the
person with whom such agreement or contract was made, or the
decedent's heirs or assigns, according to the forms prescribed for
the conveyance of real estate.
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Equitable Conversion

Section 66-4-102 
Registration of contract required

The personal representative cannot be required to execute a
conveyance under the provisions of § 66-4-101, unless the
written agreement or contract, duly registered, or a certified copy
of the agreement or contract from the register's books, is
produced and delivered to the representative.

Equitable Conversion

Section 66-4-103 
Deed by one of several representatives

If there are several personal representatives, a deed by any of the
representatives will be as valid as if executed by all.
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