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This workers’ compensation case concerns the apportionment of liability between an 
employer and the Second Injury Fund. At trial, the parties stipulated that the employee had 

sustained a compensable injury to his lower back that rendered him permanently and totally 

disabled. Prior to his work injury, he had undergone back and neck surgeries, as well as 

coronary bypass surgery. The trial court found that his work injury caused a 90% permanent 

partial disability, irrespective of the pre-existing conditions, and it apportioned liability 

accordingly: 90% to the employer and 10% to the Second Injury Fund. The employer has 

appealed, and the appeal has been referred to the Special Workers’ Compensation Appeals 
Panel for a hearing and a report of findings of fact and conclusions of law in accordance with 

Tennessee Supreme Court Rule 51. We affirm the judgment. 

Tenn. Code Ann. § 50-6-225(e) (2008) Appeal as of Right; Judgment of the Chancery 

Court Affirmed 

DONALD P. HARRIS, Sp.J., delivered the opinion of the Court, in which CORNELIA A. CLARK, 

J. and CHARLES CREED MCGINLEY, SP. J., joined. 

Cynthia A. Wilson, Cookeville, Tennessee, for the appellants, Dacco Incorporated and 

Travelers Indemnity Company. 

Walter S. Fitzpatrick, LI, Cookeville, Tennessee, for the appellee, James Short. 

Robert E. Cooper, Jr., Attorney General and Reporter; William E. Young, Solicitor General; 

Joshua Davis Baker, Assistant Attorney General, and Alexander S. Rieger, Assistant



MEMORANDUM OPINION 

Factual and Procedural Background 

James Short began working for Dacco, Incorporated, (“Dacco’’) as an assembly line 

worker in 1999. In April 2008, he injured his lower back while squatting to pick up a part. 

‘The injury was accepted as compensable. After conservative treatment failed, Dr. Edward 

Mackey, an orthopaedic surgeon, performed a humbar laminotomy at the LS-S1 level on 

February 27, 2009. Dr. Mackey placed Mr. Short at maximum medical improvement on June 

18, 2009. He placed the following permanent restrictions on Mr. Short’s activities: “No 

lifting, over 5 pounds frequently, 25 pounds maximum, 25 pounds floor to waist, 25 waist 

to chest, and 10 pounds overhead. He will alternate sitting and standing ad lib, with only 

occasional stooping, bending, or twisting.” Dr. Mackey assigned a 12% permanent 

anatomical impairment to the body as a whole resulting from the injury and surgery. Prior 

to reaching maximum medical improvement, Mr. Short had been terminated due to his 

extended absence. 

Betore the April 2008 event, Mr. Short had experienced several significant injuries 

and medical conditions. In the 1980s, he had back surgery at the L4-5 level. In 1998, he had 

a heart attack, which resulted in a three-vessel coronary bypass surgery. In 2006, he had an 

episode of cardiac arrhythmia. It was determined at that time that two of the previously 

grafted cardiac arteries had become blocked, and Mr. Short’s treating physician restricted 

him from lifting more than fifty pounds. In 2007, Mr. Short injured his neck. He testified 
that the injury occurred at work, but did not submit a workers’ compensation claim for the 

injury. Dr. Leonardo Rodriguez-Cruz, a neurosurgeon, performed a C5-6 fusion in May 

2007. Dr. Cruz did not place any formai restrictions on Mr. Short after that procedure. Dr. 

Cruz testified that he was not asked to rate Mr. Short’s impairment during the time he was 

treating him. He stated, however, that he had consulted the AMA Guides to the Evaluation 

of Permanent Impairment, Fifth Edition, which was in effect at that tume, and was of the 

opinion Mr. Short had sustained an impairment of 25% to the body as a whole as a result of 

his neck injury and subsequent cervical surgery. After each of these injuries and events, Mr. 

Short returned to work for Dacco in the same job. 

Mr. Short was fifty-seven years old at the time of trial in December 2011. He attended 

school into the eighth grade and had no additional education. His work history included 

landscaping, assembly line work, truck driving, and bartending. Mr. Short testified that he 

did not believe he could return to any of those jobs, due to the standing and lifting involved. 

Mr. Short testified that he continued to have pain in his lower back and right leg. He 
characterized a good day as a “four or five” on a scale of one to ten, and a bad day as a “ten.” 

-2-



He received ongoing treatment from Dr. Jeffrey Hazlewood, a pain management specialist. 

Dr. Hazlewood testified that Mr. Short had chronic pain that required narcotic pain 

medications. These medications, according to Dr. Hazelwood, affect his cognitive skills and 

ability to concentrate and impede his return to gainful employment. 

Mr. Short testified that he could ride horses and motorcycles before the April 2008 

injury but that he was no longer able to do those things. He stated that he could not sit long 

enough to fish from a boat. 

Dr. Rodney Caldwell, a vocational consultant, testified on behalf of Mr. Short. He 

administered the Wide Range Achievement Test, which revealed that Mr. Short could read 

at an eighth-grade level and perform arithmetic at a fourth-grade level. In Dr. Caldweill’s 

opinion, based upon the restrictions imposed by Dr. Mackey as a result of the April 2008 
injury, Mr. Short was permanently and totally disabled. On cross-examination, he testified 

that the fifty-pound lifting restriction recommended by Mr. Short’s cardiologist in 2006 

would result in some vocational disability and estimated it to be within the range of 10% to 

15%. 

The parties stipulated to certain opinions of Dr. Robert Wilson. Dr. Wilson is a 

cardiologist who examined records concerning Mr. Short’s pre-existing heart problems. Dr. 

Wilson’s opinion was that Mr. Short had suffered a 15% permanent anatomical impairment 

to the body as a whole as a result of his 1998 heart attack. He believed that Mr. Short 

sustained an additional 45% impairment after his 2006 cardiac arrhythmia, resulting in a 

combined impairment of 49% to the body as a whole. Dr. Wilson also opined that after 2006 

Mr. Short would have had additional restrictions against frequently lifting weights in excess 

of twenty-five pounds and against working in extreme cold or heat. 

Prior to trial, Dacco and Mr. Short stipulated that Mr. Short was permanently and 

totally disabled. During the trial, the Second Injury Fund agreed to that stipulation. Thus, 

the only issue for the trial court was the apportionment of liability between Dacco and us 

Second Injury Fund pursuant to Tennessee Code Annotated section 50-6-208(a) (2008). The 

court issued its decision from the bench. It noted that Mr. Short had satisfied three of the 

four criteria set out in Tennessee Code Annotated section 50-6-242(b) (2008 & Supp. 2012), 

so that an award in excess of six times the anatomical impairment was permissible for his 

April 2008 injury. It then considered the factors for determining permanent disability 

benefits set out in Tennessee Code Annotated section 50-6-241¢d)(2 A) (2008 & Supp. 

2012) and found that Mr. Short had sustained a 90% permanent partial disability to the body 
as a whole due solely to that injury. The award was therefore apportioned 90% to Dacco and 

10% to the Second Injury Fund. Judgment was entered in accordance with the trial court’s 

findings, and Dacco has appealed.



Standard of Review 

We are statutorily required to review the trial court’s factual findings “de novo upon 

the record of the trial court, accompanied by a presumption of the correctness of the finding, 

unless the preponderance of the evidence is otherwise.” Tenn. Code Ann. § 50-6-225(¢\(2). 

Following this standard, we are further required ““to examine, in depth, a trial court’s factual 

findings and conclusions.’” Crew v. First Source Furniture Grp., 259 8.W.3d 656, 664 

(Tenn. 2008) (quoting Galloway v. Memphis Drum Serv., 822 S.W.2d 584, 586 (Tenn. 

1991)). We accord considerable deference io the trial court’s findings of fact based upon its 

assessment of the testimony of witnesses it heard at trial, but not to depositions and other 

documentary evidence. Padilla v. Twin City Fire ins. Co., 324 8.W.3d 507, 511 (Tenn. 

2010); Glisson v. Mohon Int'l, Inc./Campbell Ray, 185 8.W.3d 348, 353 (Tenn. 2006). We 

review conclusions of law de novo with no presumption of correctness. Wilhelm v. Krogers, 

235 S.W.3d 122, 126 (Tenn. 2007). 

Analysis 

Apportionment of the award in this case is governed by Tennessee Code Annotated 

section 50-6-208{a}(1), which provides: 

If an employee has previously sustained a permanent physical disability from 

any cause or origin and becomes permanently and totally disabled through a 

subsequent injury, the employee shall be entitled to compensation from the 

employee’s employer or the employer’s insurance company only for the 

disability that would have resulted from the sebsequent injury, and the 

previous injury shall not be considered in estimating the compensation to 

which the employee may be entitled under this chapter from the employer or 

the employer’s insurance company; provided, that in addition to the 

compensation for a subsequent injury, and after completion of the payments 

for the subsequent injury, then the employee shall be paid the remainder of the 

compensation that would be due for the permanent total disability out of a 

special fund to be known as the second injury fund. 

On this appeal, Dacco insists that the trial court should have reduced the portion of 

Mr. Short’s permanent total disability for which it was responsible by each of his previously 

existing impairmenis. Dacco’s position is contrary to the plain wording of the statute that 

the “previous injury shall not be considered” in determining the disability for the subsequent 
injury. Our Supreme Court has directed that, when applying this section,



[I]t is essential that the trial court determine the extent of disability resulting 

from the subsequent injury without consideration of the prior injury. In other 

words, the trial court must find what disability would have resulted if a person 

with no preexisting disabilities, in the same position as the plaintiff, had 
suffered the second injury but not the first. 

Allen v. City of Gatlinburg, 36 S.W.3d 73, 77 (Tenn. 2001) (citation omitted). 

In this case, the uncontradicted evidence was that Mr. Short was fifty-seven years old. 

He did not complete the eighth grade, and his work history consisted entirely of relatively 

unskilled and strenuous jobs. His treating physician recommended a very significant lifting 

restriction, as well as positional and movement limitations. In addition, Mr. Short required 

narcotics to alleviate his chronic pain and was likely to continue to require such medication 

indefinitely. A vocational evaluator testified that Mr. Short was totally disabled solely as a 

result of the April 2008 injury. 

Undeniably, Mr. Short had serious medical issues prior to the injury at issue here. 

Nevertheless, this injury devastated his ability to earn a living without regard to those pre- 

existing conditions. The trial court correctly based its findings on the Apni 2008 injury 

alone, and the evidence amply supports its finding that the injury caused a 90% permanent 

parual disability. 

Conclusion 

The judgment of the trial court is affirmed. Costs are taxed to Dacco, Incorporated, 

Travelers Indemnity Company, and their surety, for which execution may issue, ifnecessary. 

Newel Ohne, 
DONALD P. HARRIS, SPECIAL JUDGE 
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JUDGMENT 

This case is before the Court upon the entire record, including the order of referral to the 
Special Workers’ Compensation Appeals Panel, and the Panel’s Memorandum Opinion setting 

forth its findings of fact and conclusions of law, which are incorporated herein by reference. 

Whereupon, it appears to the Court that the Memorandum Opinion of the Panel should be 

accepted and approved; and 

It is, therefore, ordered that the Panel’s findings of act and conclusions of law are adopted 

and affirmed, and the decision of the Panel is made the judgment of the Court. 

Costs will be paid by Dacco, Incorporated, Travelers Indemnity Company, and their 

surety, for which execution may issue, if necessary. 

PER CURIAM’


