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TBA DISPUTE RESOLUTION FORUM 2018 
  ENFORCEABILITY OF ADR PROVISIONS 

Controlling the Arbitration Panic Attack (and what about mediation?)  

It was glorious May Saturday morning at the offices of Briefwright, Sturm 

& Drang, Attorneys-at-Law. The sun was shining through the windows. Flowers 

bloomed in the boxes that lined the street outside.  

But Sue Sturm was not happy. Not even a tall cup of cappuccino from the 

Old Vienna Coffee Shoppe next door consoled her. She decided it might help to 

vent her emotions to Wally Briefwright. 

“Do you know what your buddy Joe Biggs did?" she demanded as she 

stomped into Wally's office. 

Joe Biggs, the senior attorney at Biggs, Larg & Fatt, LLP, was more 

frequently Wally's adversary than his buddy, although they had attended law 

school together, back in the day. 

“No. Can't say that I do." Wally was not perturbed. Sue never initially 

reacted gracefully to the gambits of opposing counsel. 

“He filed this motion to stay the Smedley case, and send it to 

arbitration."1 

Wally remembered approving, some months earlier, Sue taking on Steve 

                                                 
19 U.S.C. § 3 (2007); Tenn. Code Ann. § 29-5-303(a),(d) (2006); see 

Thompson v. Terminix Int'l Co., L.P., No. M2005-02708-COA-R3-CV, 2006 WL 
2380598, at *6 (Tenn. Ct. App. Aug. 16, 2006). 
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Smedley's age discrimination case. It was a pretty good case. Smedley was 55 

years old, with a high paying job as Regional Director of Marketing for 

Electronic Visual Imaging, Ltd. (EVIL), who had, despite a work record with many 

accolades, been fired and replaced by woman ten years younger.2 Sue had 

finally elected to sue in circuit court under the THRA. The case, she thought, 

was perfect for a local jury. She hadn't said anything about an arbitration 

agreement, though. 

“This won't stand," Sue was saying, pacing back and forth before Wally's 

desk. “I'm going to fight it. Everyone in the company had to sign the damned 

dispute resolution agreement. It's unconscionable."3 

                                                 
2 Smedley thus has a prima facie case of age and gender discrimination 

under the Tennessee Human Rights Act (THRA), not to mention Title VII of the Civil 
Rights Act of 1964, as amended, and the Age Discrimination in Employment Act 
(ADEA). Tenn. Code Ann. § 4-21-101 et seq. (2006); 42 U.S.C. §2000e (2007); 29 
U.S.C. § 623 (2006); O'Connor v. Consol. Coin Caterers Corp., 517 U.S. 308 (1996); 
Woythal v. Tex-Tenn Corp., 112 F.3d 243 (6th Cir. 1997); Hartsel v. Keys, 87 F.3d 
795 (6th Cir. 1996); Cox v. Ky. Dept. of Transp., 53 F.3d 146 (6th Cir. 1995). 

3 Agreements to arbitrate present or future disputes are generally 
enforceable, under both Federal and Tennessee law, under general contract 
principles. Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 121 S. Ct. 1302, 149 L. 
Ed. 2d 234 (2001); Brown v. Tenn. Title Loans, 216 S.W.3d 780 (Tenn. Ct. App. 
2006).  The agreement may include a covenant to arbitrate statutory claims, 
such as employment discrimination claims. Gilmer v. Interstate/Johnson Lane, 
500 U.S. 20, 111 S. Ct. 1647 (1991); Floss v. Ryan's Family Steak Houses, Inc., 211 
F.3d 306, 313-314 (6th Cir. 2000); Bailey v. Ameriquest Mort. Co., 346 F.3d 821, 823 
(8th Cir. 2003).  So long as the agreement does not place an undue financial 
burden on the claimant, permits the arbitrator to award all relief a court could 
grant, and is administered by a neutral, as opposed to "captive" agency, an 



 

 
 
4839-1443-1072 v2  
9000000-000001 03/26/2018 

3 

Wally glanced down at the American Arbitration Association logo on his 

golf shirt. "You'll lose," was all he said. 

“How can you be so sure of that?" 

“Isn't the company paying for the arbitration, under the agreement?" 

Sue frowned. “Well...yeah, except for a $125 filing fee.4 But that still 

doesn't make it fair." 

“How does the plan say the arbitrator is picked?" 

“It's under the Triple-A employment rules. I guess you get a list, don't 

you?"5 

“Uh-huh. Have you read the rules?"   

Sue admitted she hadn't. She was aware Wally's practice included 

arbitration, but they hadn't discussed it very much. Wally fished for a pamphlet 

in his desk and handed it to her. 

“You'll also find the arbitrator can grant any relief a court could grant, 

                                                                                                                                                             
agreement to arbitrate statutory claims generally will be enforced. 9 U.S.C. § 10 
(2007); Tenn. Code Ann. § 29-5-313 (2006); Nationwide Mut. Ins. Co. v. Home Ins. 
Co., 429 F.3d 640, 643-45 (6th Cir. 2005); Rosenburg v. Bluecross Blueshield of 
Tenn., Inc., No. M2005-01070-COA-R9-CV, 2006 WL 3455209 at *8 (Tenn. Ct. App. 
Nov. 29, 2006). 

4 Employment Arbitration Rules and Mediation Procedures, Am. Arb. Ass'n 
at 45, 46 (2006). 

5  Employment Arbitration Rules and Mediation Procedures, Am. Arb. 
Ass'n Rule 12 (2006). 
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and has to give you a written opinion."6 

Sue took the pamphlet and started flipping pages. “But I won't get any 

discovery." 

“Sure you will. Read the rules."7 

Sue put down the pamphlet. “This is still a disaster. We have to fight it." 

Wally leaned back in his chair, a sure sign a lecture was coming. 

“Sue, for whatever it's worth, I think you'll spend a bunch of time fighting 

the motion that would be better spent working up your case." 

“I know you wanted a jury. But you've read the same statistics I have 

about verdicts in bench trials as opposed to jury verdicts, haven't you?" 

“Yeah," she said, sipping her cappuccino, “the ones that say juries hold 

for the defense more often than judges, but that when you get a jury to go for 

the plaintiff, the verdict is frequently larger.8 Is that what you're talking 

about?" 

“Yep. Those statistics seem to say you have a bit better chance of getting 

                                                 
6  Employment Arbitration Rules and Mediation Procedures, Am. Arb. Ass'n 

Rule 39 (2006). 

7  Employment Arbitration Rules and Mediation Procedures, Am. Arb. 
Ass'n Rule 9 (2006). 

8   United States Department of Justice, Bureau of Justice Statistics, Civil 
Justice Statistics, available at http://www.ojp.usdoj.gov/bjs/civil.htm (last visited 
May 23, 2007). 
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something from a judge than from a jury. What makes you think an arbitrator 

would be any different?"9 

“Because, damn it, that's what EVIL wants. An arbitrator." 

“We'll talk about that in a minute. But listen to this first. I know a 

plaintiff's lawyer up in Connecticut who told me he likes arbitration of 

employment cases because he can get a result in three of them in the time it 

takes one to go through court. Of course, he also said he doesn't have to take 

crappy cases."10 

“Is the Smedley case a crappy case?" 

“You know it's not." 

“Well, then." Wally clasped his hands behind his head. “Why don't you 

start thinking about how you can use arbitration to push this case to a hearing 

and plan on winning it?" 

“You think that's possible?" 

                                                 
9  I know of no studies that contrast arbitration awards with jury verdicts 

or bench trial results. Because arbitration is a private, confidential process, 
reliable data is likely not available. However, it is certain that claimants do 
recover awards in employment arbitration cases, from time to time. Totem 
Marine Tug & Barge, Inc. v. N. Am. Towing, Inc., 607 F.2d 649 (5th Cir. 1979); 
Searcy v. Herold, No. M2003-02037-COA-R3-CV, 2005 WL 2387159 (Tenn. Ct. 
App. Sept. 28, 2005); Diagnostic Ctr. v. Stubblefield, 215 S.W.3d 843 (Tenn. Ct. 
App. 2006); Elec. Data Sys. Co. v. Donelson, 473 F.3d 684 (6th Cir. 2007). 

10 This is a true story. Obviously, the time it takes to push a particular case 
through court will vary from jurisdiction to jurisdiction. 



 

 
 
4839-1443-1072 v2  
9000000-000001 03/26/2018 

6 

“If it's a good case, it is. You'll get a list of potential arbitrators from the 

AAA.11 They'll all have a lot of employment litigation experience. That's how 

they got on the roster. That means they'll all know what companies do right, 

but also what they can do wrong. It all depends on your evidence." 

“How do I know they don't have some connection to EVIL?" 

“Because they have to disclose it if they do. And you don't have to take 

anyone who does."12 

“So you think I'll win in arbitration?" 

Wally shook his head. “I didn't say that. I said you have a chance. The 

biggest variable is the quality of your evidence. But isn't it always?" 

Sue, with great reluctance, was starting to feel better. But she still wasn't 

convinced. 

“I still don't think I'll get enough discovery." 

“How much is enough? You want to get the documents. You'll want a few 

key depositions. The arbitrator will give you that, and he'll make Joe give you a 

summary of the testimony of his witnesses you don't depose."13 

                                                 
11 Employment Arbitration Rules and Mediation Procedures, Am. Arb. 

Ass'n Rule 12 (2006). 

12 Employment Arbitration Rules and Mediation Procedures, Am. Arb. 
Ass'n Rule 15 (2006). 

13  Employment Arbitration Rules and Mediation Procedures, Am. Arb. 
Ass'n Rule 9 (2006). 
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“Can Biggs still motion me to death?" 

“He can try, but he's not likely to succeed. Go read the Federal Arbitration 

Act.14 The Tennessee Arbitration Act, too.15 The arbitrator's not likely to decide 

anything without a hearing."16 

Sue sat in one of Wally's chairs. She was still for a long moment. “But if I 

lose," she said finally, “I can't appeal." 

“Well, no. I agree it's hard to overturn an arbitration award.17 But..."  Wally 

leaned forward and jabbed a finger at the top of his desk, “as a practical matter, 

if you lose a jury verdict, just how good you=re your chances then?... Well?" 

“Okay," Sue said. “I understand. But answer this: If this is such a good 

deal for me and Steve Smedley, how come EVIL has invested so much in a 

                                                 
14 9 U.S.C. § 1 et seq. (2007). 

15 Tenn. Code Ann. § 29-5-301 et seq. (2006). 

16  There are not many bases to overturn an arbitration award, but refusal 
to consider material evidence is one of them. 9 U.S.C. § 10 (2007); Tenn. Code 
Ann. § 29-5-306, 29-5-313(a) (2006); Searcy v. Herold, No. M2003-02037-COA-
R3-CV, 2005 WL 2387159 (Tenn. Ct. App. Sept. 28, 2005). 

17  Arbitration awards are seldom vacated. Lawrence R. Mills et al., 
Vacating Arbitration Awards, Study Reveals Real-world Odds of Success by 
Grounds, Subject Matter and Jurisdiction, Disp. Resol. Mag., Summer 2005, at 
23, 26; Chapman v. H&R Block Mortg. Corp., No. E2005-00082-COA-R3-CV, 
2005 WL 3159774 (Tenn. Ct. App. Nov. 28, 2005); United Paperworkers Intern. 
Union v. Misco, Inc., 484 U.S. 29, 108 S. Ct. 364 (1987); Crain v. Chambers, No. 
M2005-01236-COA-R3-CV, 2006 WL 3093227 (Tenn. Ct. App. Oct. 31, 2006).  
But, as Wally pointed out, it's not exactly as though an unsuccessful litigant can 
write in for a reversal of a trial court's judgment and expect one to arrive by 
return mail. 
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mandatory dispute resolution plan?" 

“I told you we'd get to that. Well, part of it is that EVIL wants to avoid 

runaway juries. That's perfectly true. But for the most part, they are probably 

hoping they can catch most claims and resolve them at the internal grievance 

level, so there won't be many that get to arbitration.18 They're a big company, 

after all. But I'll bet they don't arbitrate many claims." 

“And a big part of it is they think they'll save money in a streamlined 

process, even paying the costs." 

“Joe Biggs doesn't like anything streamlined." 

“You can frustrate him, though, if you push the case. There will be a 

scheduling conference, pretty quick after you get an arbitrator.19 Ask the 

arbitrator to set a schedule and keep to it."20 

Sue placed her cup on Wally's desk and leaned forward. “Okay. You've 

                                                 
18 Employment Arbitration Rules and Mediation Procedures, Am. Arb. 

Ass'n at 14, 15 (2006). 

19 Employment Arbitration Rules and Mediation Procedures, Am. Arb. 
Ass'n Rule 11 (2006). 

20  Even though another ground for attacking an arbitration award is 
refusal to grant a continuance for good reason, most arbitrators require either 
stipulation or a showing of good cause to postpone a hearing. Their decisions 
are generally upheld. Lawrence R. Mills et al., Vacating Arbitration Awards, 
Study Reveals Real-world Odds of Success by Grounds, Subject Matter and 
Jurisdiction, Disp. Resol. Mag., Summer 2005, at 25, 26; Employment 
Arbitration Rules and Mediation Procedures, Am. Arb. Ass'n Rule 24 (2006); In 
re Time Const. Inc., 43 F.3d 1041, 1045 (6th Cir. 1995).  
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almost convinced me. But riddle me this: How can I get EVIL to mediation, if the 

case is that streamlined?" 

Wally's grin said, even before he spoke, that today he had all the answers.  

“Why not ask the judge, when he stays the case and sends it to 

arbitration21, to order that the parties mediate under Rule 3122 prior to any 

arbitration hearing? The court has that much jurisdiction, surely. After all, it 

retains the case to enforce the arbitration award."23 

“You think I can do that?" 

“I don't see why you shouldn't ask. Heck, Joe's client may even insist he 

agree to it....Now will you please let me out of here so I can go play golf?" 

*          *          *          *         *           *           *         *           *          * 

What if the agreement contains both a mandatory mediation and 

mandatory arbitration clause?  Who, if anyone, is favored by the pre-dispute  

 

                                                 
21 9 U.S.C. § 3 (2007); Tenn. Code Ann. § 29-5-303(d) (2006); Thompson 

v. Terminix Intern. Co., L.P., No. M2005-02708-COA-R3-CV, 2006 WL 2380598 
(Tenn. Ct. App. Aug. 16, 2006).  

22 Tenn. R. S. Ct., Rule 31 (2006). 

23See 9 U.S.C. § 9 (2007); Tenn. Code Ann. § 29-5-312 (2006). But it turns 
out that Wally is wrong. Once a motion to compel arbitration has been filed, the 
court doesn’t have jurisdiction to decide anything else. See Glassman, Edwards, 
Wyatt, Tuttle & Cox, P.C. v. Wade, 202 S.W.3d 464, 2013 WL 1800212 (Tenn. 
2013). Of course, the parties can always agree to mediate.    
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mediation clause and will that facilitate a prompt and fair resolution of the 

dispute? 

 

Robert L. Arrington 
Wilson Worley Moore Gamble & Stout PC 
2021 Meadowview Lane 2nd Floor 
Kingsport, TN  37662 
(423) 723-0400 
rarrington@wwmgs.com 
  

 

 

  


