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USE OF CIVIL AND CRIMINAL CONTEMPT  
IN FAMILY LAW CASES  

 
1. AUTHORITY. 
 

A Tennessee court's authority to punish certain acts as contempt derives from and 
is limited to forms of conduct set forth in the contempt statute. State v. Turner, 
914 S.W. 2d 951 (Tenn. Crim. App. 1995).  

 
T.C.A. § 29-9-102 states as follows:  
The power of the several courts to issue attachments, and inflict punishments for 
contempts of court, shall not be construed to extend to any except the following 
cases: 

(1) The willful misbehavior of any person in the presence of the court, 
or so near thereto as to obstruct the administration of justice;  

(2) The willful misbehavior of any of the officers of such courts, in 
their official transactions;  

(3) The willful disobedience or resistance of any officer of the such 
courts, party, juror, witness, or any other person, to any lawful 
writ, process, order, rule, decree, or command of such courts;  

(4) Abuse of, or unlawful interference with, the process or proceedings 
of the court;  

(5)  Willfully conversing with jurors in relation to the merits of the 
cause in the trial of which they are engaged, or otherwise 
tampering with them; or  

(6) Any other act or omission declared a contempt by law.  
 
 
 
2. FINDINGS. 
 

A finding of willful conduct must precede a judgment for contempt. See Haynes 
v. Haynes, 904 S.W. 2d 118 (Tenn. Ct. App. 1995). 
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CIVIL CONTEMPT 
  
A. CIVIL CONTEMPT DEFINED.  
 

Civil contempt is remedial in character and is applied when a 
person refuses or fails to comply with a court order…. A civil 
contempt action is brought to force compliance with the order and 
thereby secure private rights established by the order…. When a 
trial court orders imprisonment after finding civil contempt, the 
confinement is remedial and coercive in nature, designed to 
compel the contemnor to comply with the court's order. 
Consequently, compliance with the order will result in the 
contemnor's immediate release from confinement…. It has long 
been said that in a civil contempt case, the contemnor “carries the 
keys to his prison in his own pocket.”  

Baker v. State, 417 S.W. 3d 428 (Tenn. 2013). 
 

v After a finding of civil contempt, an individual may be sentenced indefinitely to 
jail, but only if the individual has the present ability to comply with the court’s 
order. In addition, the order sentencing the individual to jail must specifically 
state how the individual may purge herself of the contempt. See Poole v. City of 
Chattanooga, No. E1999-01965-COA-R3-CV, 2000 WL 310564 (Tenn. Ct. App. 
March 27, 2000).  
 

v If the petition alleged civil contempt and the alleged contemnor meets his 
obligations, the contempt petition may be deemed moot. In that situation: “As the 
purpose of civil contempt is to coerce compliance with the court’s order, a finding 
of contempt would serve no purpose.” Luplow v. Luplow, 450 S.W. 3d 105, 119 
(Tenn. Ct. App. 2014). 

 
B. BURDEN OF PROOF.  
 

“The quantum of proof needed to find that a person has actually violated a court 
order is a preponderance of the evidence. Doe v. Bd. of Prof'l Responsibility, 104 
S.W. 3d 474. Thus, decisions regarding whether a person actually violated a court 
order should be reviewed in accordance with the standards in Tenn. R. App. P. 
13(d).” Konvalinka v. Chattanooga-Hamilton County Hosp. Auth., 249 S.W. 3d 
346, 356 (Tenn. 2008).  

 
C. IMMEDIATE APPEAL. 
 

Contempt proceedings are collateral to and independent of the cases or 
proceedings from which they arise. Therefore, a judgment of contempt is a final 
order and appealable as of right even if the proceeding out of which the contempt 
arose is not complete. Similarly, contempt proceedings that arise after judgment 
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has been entered, i.e., motions for contempt for failure to comply with a final 
judgment, do not affect the finality of the judgment. Poff v. Poff, No. 01-A-01-
9301-CV00024, 1993 WL 73897 at *2 (Tenn. Ct. App. March 17, 1993).  

 
D. WILLFUL ACTION. 
 

Willful conduct “consists of acts or failures to act that are intentional or voluntary 
rather than accidental or inadvertent. Conduct is ‘willful’ if it is the product of 
free will rather than coercion. Thus, a person acts ‘willfully’ if he or she is a free 
agent, knows what he or she is doing, and intends to do what he or she is doing.” 
Konvalinka v. Chattanooga-Hamilton County Hosp. Auth., 249 S.W.3d 346, 356 
(Tenn. 2008). 

 
E. REMEDY. 

Any incarceration ordered in a civil contempt case is remedial, coercive, and 
designed to compel the contemnor to comply with court's order. Therefore, 
compliance will result in immediate release from incarceration. See Black v. 
Blount, 938 S.W. 2d 394 (Tenn. 1996).  
  
T.C.A. § 29-9-105 provides as follows:  

If the contempt consists in the performance of a 
forbidden act, the person may be imprisoned until 
the act is rectified by placing matters and person in 
status quo, or by the payment of damages.  

See also Overnite Transp. Co. v. Teamsters Local Union No. 480, 172 S.W. 3d 507 (Tenn. 
2008).  
	

CRIMINAL CONTEMPT 
 
A. CRIMINAL CONTEMPT DEFINED. 
 

Criminal contempt is designed “to preserve the power and 
vindicate the dignity and authority of the law and the court as an 
organ of society.” Beeler, 387 S.W. 3d 520 (quoting Black v. 
Blount, 938 S.W. 2d 394, 398 (Tenn.1996)); Daugherty, 191 S.W. 
974. Sanctions for criminal contempt are generally both punitive 
and unconditional in nature, designed to punish past behavior, not 
to coerce directly compliance with a court order or influence future 
behavior. See Beeler, 387 S.W. 3d 520; Black, 938 S.W. 2d 398. 
Therefore, when a court imposes a definite term of confinement for 
conduct constituting criminal contempt, the contemnor cannot 
shorten the term by agreeing not to continue in the behavior that 
resulted in his confinement. Gompers, 221 U.S. at 442, 31 S. Ct. 
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492. “Such imprisonment operates not as a remedy coercive in its 
nature, but solely as punishment for the completed act of 
disobedience.” Id. at 442–43, 31 S. Ct. 492. Criminal contempt is 
often regarded as a “crime” because certain substantial rights and 
constitutional privileges afforded criminal defendants are also 
afforded criminal contemnors. For example, indirect criminal 
contempt may only be punished after the accused contemnor has 
been given notice and an opportunity to respond to the allegations 
at a hearing. Tenn. R. Crim. P. 42(b); Cooke v. United States, 267 
U.S. 517, 537, 45 S. Ct. 390, 69 L. Ed. 767 (1925); State v. 
Maddux, 571 S.W. 2d 819, 821 (Tenn. 1978). In addition to the 
notice requirements, the United States Supreme Court and this 
Court have long recognized that an alleged criminal contemnor, 
like a person charged with a criminal offense, is presumed to be 
innocent, must be proven guilty beyond a reasonable doubt, and 
cannot be compelled to testify against himself. Gompers, 221 U.S. 
at 444, 31 S. Ct. 492; Daugherty, 191 S.W. 974. An alleged 
contemnor is also entitled to an attorney and may have an attorney 
appointed to represent him at no cost if he is not able to afford one. 
See *437 Cooke, 267 U.S. at 536–37, 45 S. Ct. 390; Cottingham v. 
Cottingham, 193 S.W. 3d 531, 536 (Tenn. 2006); see also Tenn. 
Sup. Ct. R. 13, § 1(d)(1)(B). Not all rights afforded criminal 
defendants are available to alleged criminal contemnors, however. 
Contemnors are not entitled to a jury trial if the criminal contempt 
is not “serious” enough to require the protection of the 
constitutional right to a jury trial. Bloom v. Illinois, 391 U.S. 194, 
198, 88 S. Ct. 1477, 20 L. Ed. 2d 522 (1968). Although the 
Supreme Court has not expressly defined what constitutes a 
“serious contempt,” the Court has repeatedly held that a jury trial is 
not required if the contempt is punished by confinement of six 
months or less. See Taylor v. Hayes, 418 U.S. 488, 496, 94 S. Ct. 
2697, 41 L. Ed. 2d 897 (1974); Cheff v. Schnackenberg, 384 U.S. 
373, 379–80, 86 S. Ct. 1523, 16 L. Ed. 2d 629 (1966); cf. Bloom, 
391 U.S. at 211, 88 S. Ct. 1477 (concluding that a contempt 
punished by a two-year term of imprisonment is a “serious 
offense” to which the right to trial by jury applies); Int'l Union, 
United Mine Workers of Am. v. Bagwell, 512 U.S. 821, 837–38, 
114 S. Ct. 2552, 129 L. Ed. 2d 642 (1994) (holding that a fifty-two 
million dollar fine could not be imposed as a sanction for criminal 
contempt except through a jury trial). Similarly, in this State “[t]he 
general rule is that a constitutional guaranty of jury trial does not 
apply to proceedings to punish for contempt of court whether in a 
court of law, a court of equity, a court having criminal jurisdiction, 
or other court.” Pass v. State, 181 Tenn. 613, 184 S.W. 2d 1, 3 
(1944) (internal quotation marks omitted); see also Ahern v. Ahern, 
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15 S.W. 3d 73, 82 (Tenn. 2000). Additionally, unlike criminal 
prosecutions, general contempt proceedings do not require an 
indictment and subsequent prosecution by the State. Tenn. R. 
Crim. P. 42(b)(2); Green v. United States, 356 U.S. 165, 185–86, 
78 S.Ct. 632, 2 L.Ed.2d 672 (1958), overruled in part on other 
grounds by Bloom, 391 U.S. at 196 n. 1, 198, 88 S.Ct. 1477; State 
v. Wood, 91 S.W.3d 769, 773 (Tenn.Ct.App.2002) (recognizing 
that criminal contempt is not initiated by an indictment or 
presentment). Contempt proceedings are often initiated upon the 
court's own motion or upon the motion of a private party. Black, 
938 S.W. 2d at 398 (quoting Tenn. R. Crim. P. 42(b)). District 
attorneys generally do not prosecute criminal contempt 
proceedings based on Tennessee Code Annotated section 29–9–
102 and have no mandatory duty to do so. Black, 938 S.W. 2d at 
402 (“Tennessee law only requires district attorney generals to 
conduct prosecutions for ‘conduct proscribed as harmful by the 
general criminal laws.’ ”). In fact, a court may appoint a private 
prosecutor in such proceedings to vindicate its authority. *438 
Wilson v. Wilson, 984 S.W. 2d 898, 900 (Tenn.1998). By contrast, 
district attorneys “[s]hall prosecute in the courts of the district all 
violations of the state criminal statutes and perform all 
prosecutorial functions attendant thereto.” Tenn. Code Ann. § 8–7–
103(1) (2011); see also Tenn. Const. art. VI, § 5; Ramsey v. Town 
of Oliver Springs, 998 S.W. 2d 207, 209 (Tenn.1999). 

Baker v. State, 417 S.W. 3d 428 (Tenn. 2013). 
 
B. CRIMINAL CONTEMPT – “DIRECT” OR “INDIRECT.” 
 

(1) Direct. Disruptive or disobedient acts committed in the Court’s presence. 
Court may impose summary punishment for these acts when there is need 
to act swiftly and firmly to prevent contemptuous conduct from disrupting 
a judicial proceeding. See Jones v. Jones, No. 01A01-9607-cv-00346, 
1997 WL 80029 at *3 (Tenn. App. 1997). Because the imposition of 
summary punishment often dramatically departs from traditional concepts 
of due process, it should be used sparingly. See McKenzie v. McKenzie, 
2015 WL 901717, No. M2013-02003-COA-R3-CV at *9 (Tenn. App. 
M.S., Feb. 27, 2015). Acts justifying a summary contempt punishment 
include “clamorous and violent language,” and “direct personal 
misbehavior, for example, loud speaking or making any noise in the 
courtroom or so near thereto as to interfere with the procedure of the 
court.” Id. At *10. The need for summary proceedings diminishes once a 
hearing is successfully concluded, so the preference for a due process 
hearing increases. Id. At *14. Extrinsic evidence is not to be considered 
by the Court in a summary contempt ruling; the Judge may find direct 
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contempt based only on knowledge obtained by his or her own senses (i.e., 
sight and hearing). See Id. At *17. 

(2) Indirect. Contemptuous acts committed outside the Court’s presence. May 
be punished only after providing notice and opportunity to be heard. State 
v. Maddux, 571 S.W. 2d 819, 821 (Tenn. 1978). 

 
 
C. BURDEN OF PROOF. 
 

The burden of proof in a criminal contempt case is beyond a reasonable doubt. 
See Black v. Blount, 938 S.W. 2d 394, 398 (Tenn. 1996).  

 
D. IMMEDIATE APPEAL. 
 

If the trial court determines that the defendant is guilty of criminal contempt, the 
defendant has the right to immediately appeal. See Tennessee Rule of Appellate 
Procedure 3(b). However, Double Jeopardy bars an appeal of an acquittal. See 
Overnight Transportation Co. v. Teamsters Local Union No. 480, 172 S.W. 2d 
507 (Tenn. 2005). 

 
E. WILLFUL ACTION. 
 

“A willful act is one undertaken for a bad purpose.” Konvalinka v. Chattanooga-
Hamilton County Hosp. Auth., 249 S.W. 3d 346, 357 (Tenn. 2008).  

 
F. PUNISHMENT. 
 

Circuit, Chancery and Appellate Courts: Tenn. Code Ann. § 29-9-103 provides: 
(a) The punishment for contempt may be by fine or by imprisonment, or both.  
(b) Where not otherwise specially provided, the circuit, chancery, and 
appellate courts are limited to a fine of fifty dollars ($50.00), and 
imprisonment not exceeding ten (10) days, and, except as provided in § 29-9-
108, all other courts are limited to a fine of ten dollars ($10.00).  

 
v Attorney fees may not be awarded in criminal contempt cases unless the alleged 

contemptuous act involves child custody or support. See Watts v. Watts, No. 
M2015-01216-COA-R3-CV, 2016 WL 3346547, at *11 (Tenn. Ct. App. June 8, 
2016)(“[A]ttorney’s fees are not within the statutory limits to criminal contempt 
under Tenn[essee] Code Ann[otated section] 29-9-103.”). 

 
G. SENTENCING/SANCTIONING. 
 
  Even though the Tennessee Supreme Court made it clear in 2013 that findings of  

criminal contempt are not criminal convictions, the Middle Section of the Court 
of Appeals continues to require Trial Courts to utilize the Tennessee Criminal 
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Sentencing Reform Act of 1989, T.C.A. § 40-35-101 et seq., “for guidance” when 
determining the length and manner of service of any incarceration for criminal 
contempt.  See, e.g., Simpkins v. Simpkins, 374 S.W 3d 413 (Tenn. Ct. App., M.S. 
2012); Burris v. Burris, No. M2015-01969-COA-R3-CV (Tenn. Ct. App., M.S. 
Sept. 20, 2016). Specifically, the Middle Section has instructed Trial Courts to 
utilize T.C.A. § 40-35-103 (Alternative Sentencing) and T.C.A. § 40-35-115 
(Concurrent vs. Consecutive Sentencing) when determining the appropriate 
sanctions for criminal contemnors. In Simpkins and its progeny, the Middle 
Section has emphasized, inter alia, the presumption in favor of concurrent 
sentencing over consecutive sentencing, and the Criminal Code’s requirement that 
the length of a sentence must be “justly deserved in relation to the seriousness of 
the offense.” See Simpkins at 423-25. 

 
H. RECENT CONTEMPT CASES. 
 
Dodd v. Dodd, No. M2011-02147-COA-R3-CV, 2012 WL 3193339 (Tenn. Ct. App. Aug. 6, 
2012). 
  

§ Mother filed a petition to find Father in contempt for failing to timely make child 
support payments and reimburse Mother for mortgage and other expenses. The 
trial court declined to find Father in contempt, finding that he had purged the 
contempt prior to trial. Regardless the trial court ordered Father to pay amounts he 
had failed to reimburse to Mother regarding the parties’ tax return.  

§ On appeal, Father argued that it was error for the trial court to order payments 
without finding him in contempt. The Court of Appeals affirmed the trial court, 
however, noting:  

Father also takes issue with the money judgments the trial court 
awarded to Mother, which, he asserts, flow from the trial 
court's erroneous findings of civil contempt. As explained in 
the preceding section, we have concluded Father was not found 
to be in civil contempt. However, that conclusion does not 
undermine the propriety of the money judgments awarded to 
Mother.  
 

• See also Wilkinson v. Wilkinson, W2012-00509-COA-R3-CV (Tenn. Ct. App. 2013) 
(involving a similar issue).  
• Bottom line: The Court may enforce its prior orders by reducing an arrearage to 
judgment without first finding a party in contempt.  

 
In the Matter of Faith A.F., No. M2011-02563-COA-R3-JV, 2013 WL 3941085 (Tenn. Ct. 
App. July 26, 2013). 
 

§ In this child custody case, Father appeals the trial court’s finding of civil and 
criminal contempt. At trial, Mother orally announced that she intended to proceed 
only on her civil contempt petition against Father. The trial court, however, found 
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Father in both civil and criminal contempt for his actions, citing Father’s failure to 
comply with court orders. 

§ With regard to the criminal contempt finding, the Court of Appeals held that 
Father was not afforded proper notice that his actions could result in a criminal 
contempt finding. It is well-settled that “unless the alleged contemptuous act was 
committed in the presence of the court, a proceeding to hold a person in criminal 
contempt of court must comply with Tenn. R. Crim. P. 42(b).” The notice in this 
case, specifically the trial court’s statement from the bench that a violation of its 
order would possibly lead to a criminal contempt holding and a period of time 
spent in jail, however, was not sufficient to comply with Rule 42. 

§ With regard to the amount necessary to purge the civil contempt the court stated, 
“[it is not the court’s role to ascertain whether or how a person who has been held 
in civil contempt may pay the purge amount; rather, the court’s role is to 
determine the amount that will bring the person into compliance with the court’s 
order.” See Robinson v. Fulliton, 140 S.W. 3d 304, 309 (Tenn. Ct. App. 
2003)(citing Ahern, 15 S.W. 3d at 79). Thus, the trial court’s decision to set the 
purge payment as the entirety of Father’s arrearage was not in error, as the court 
had previously determined that Father had the present ability to pay that amount. 

§ Bottom Line: A court’s finding of criminal contempt must satisfy the procedural 
requirements of Tenn. R. Crim. P. 42(b) unless the summary contempt procedure 
outlined in Rule 42(a) is applicable. See In re Brown, supra, for a discussion of 
the differences between Rule 42(a) and 42(b). A statement from the bench 
warning that a violation of its order would possibly lead to criminal contempt is 
not sufficient to satisfy Tenn. R. Crim. P. 42(b) when no criminal contempt 
petition has been filed asserting criminal contempt on that basis. 

 
Adkisson v. Adkisson, No. E2012-00174-COA-R3-CV, 2013 936369 (ten. Ct. App. Mar. 11, 
2013). 
 

§ After a divorce, both parties petitioned the trial court for a modification of the 
parenting plan and to hold the other parent in contempt. Mother claimed Father 
was in contempt for violation of parenting plan’s provision regarding visitation 
during spring break and failing to comply with the parenting plan’s provision for 
medical reimbursement. Farther claimed Mother was in willful criminal contempt 
for violating the medical expense reimbursement provision of the parenting plan, 
and violating the parental bill of rights set forth in the parenting plan. 

§ Trial court held Father in contempt for failing to reimburse Mother for the 
children’s medical expenses, and for not returning the children to the mother in 
accordance with the spring break provisions of the parenting plan. The trial court, 
however, refused to hold the mother in contempt on either charge. 

§ Both parties appealed. With regard to Father’s appeal of Mother’s acquittal, the 
Court of Appeals dismissed the Father’s counter-petition, holding that there is no 
appeal from an acquittal of a criminal contempt petition. The Court explained: 
“[The difference between civil and criminal contempt is significant. In addition to 
the rights guaranteed by our Constitution, an acquittal of criminal contempt 
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implicated the Constitution’s double jeopardy provisions. . . . Thus, an appeal 
from an acquittal of criminal contempt is barred.” (internal citations omitted). 

§ Bottom Line: An acquittal of criminal contempt implicates the Constitution’s 
double jeopardy provision, thus an appeal from an acquittal of criminal contempt 
is barred. 

 
Miller v. Miller, No. M2014-00281-COA-R3-CV, 2015 WL 113338, at *10 (Tenn. Ct. App. Jan. 
7, 2015). 
 

§ The trial court found Mother in contempt for her failure to allow Father 
previously ordered parenting time with the children. 

§ The Court of Appeals reversed, noting that Mother had received a letter from the 
department of human services in Wisconsin “alleging concerns that Father had 
sexually abused and neglected the minor children.” No action was ultimately 
taken against Father, but Mother refused to allow Father visitation for a period 
shortly after receiving the DHS letter. The Court noted that Mother’s refusal to 
send the children to Father was because “she had feared for the safety of the 
children” and that her testimony indicated that she did not intend to flaunt the trial 
court’s orders. The Court of Appeals therefore concluded that her failure to allow 
Father visitation was not willful because Mother did not act with a bad purpose. 
The Court noted, however, “in the future we would certainly direct Mother to 
secure relief from the courts before unilaterally deviating from the mandated 
parenting schedule[.]” 

§ Bottom line: Refusal to allow parenting time may not be contemptuous when 
done with a good faith and/or reasonable belief that allowing visitation would 
harm the children. 

 
• See also Colley v. McBee, No. M201402296COAR3CV, 2017 WL 445516, at *9 
(Tenn. Ct. App. Feb. 2, 2017) (affirming trial court’s refusal to find contempt when 
mother’s refusal to allow visitation was based upon medical necessity). 

 
 

Tenn. R. Crim. P., Rule 42 
Rule 42. Criminal Contempt 

(a) Summary Disposition. A judge may summarily punish a person who commits criminal 
contempt in the judge's presence if the judge certifies that he or she saw or heard the conduct 
constituting the contempt. The contempt order shall recite the facts, be signed by the judge, and 
entered in the record. 
(b) Disposition on Notice and Hearing. A criminal contempt shall be initiated on notice, 
except as provided in subdivision (a) of this rule. 

(1) Content of Notice. The criminal contempt notice shall: 
(A) state the time and place of the hearing; 
(B) allow the alleged contemner a reasonable time to prepare a defense; and 
(C) state the essential facts constituting the criminal contempt charged and describe it 

as such. 
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(2) Form of Notice. The judge shall give the notice orally in open court in the 
presence of the alleged contemner or by written order, including an arrest order if 
warranted. The notice and order may also issue on application of the district 
attorney general, an attorney appointed by the court for that purpose, or an 
attorney representing a party in the case. 

(3) Release on Bail. The alleged contemner is entitled to admission to bail as 
provided in these rules. 

(4) Disqualification of Judge. When the contempt charged involves disrespect to or 
criticism of a judge, that judge is disqualified from presiding at the hearing, 
except with the alleged contemner's consent. 

(5) Punishment Order. If the court finds the alleged contemner to be in contempt, the 
court shall enter an order setting the punishment. 

 
 


