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DISCLAIMER 

The statements and views expressed by each panelist or moderator are her or his own, 
and do not reflect those of the employer or law form of any panelist or moderator. 





BASIC TERMINOLOGY 

¡ Traditional hourly rate: set dollar amount per hour of work done (range $150-$1,000/hour).  Includes actual out-of-pocket 
costs (copying, fax, telephone charges, messengers, overnight mail, court filing fees)

¡ Value Billing: billing based on the value that the client receives from the attorney’s services.  This can include discounting, or 
using a flat fee arrangements 

¡ Retainer: Pay an overall monthly or yearly fee to a law firm, from which actual hourly charges billed during a particular year 
will be deducted.  A client may pay a law firm a guaranteed fee per month, which keeps the firm available for legal advice 
during the year

¡ Flat Fee: A set amount (fee) determined in advance of the negotiation and representations.  The client pays this fee 
regardless of the time spent

¡ Percentage of earning: A percentage of the client’s income.  This percentage can come from (1) income received pursuant 
to the agreement being negotiated, (2) an advance received under an agreement, (3) specific (and multiple) income streams 
(ex. Personal appearances and live performances). 

¡ Contingent matters: A percentage of earnings received from a successful outcome in litigation or via a settlement 

¡ Blended arrangements: Combination of the above arrangements, including, different fee structures during different stages of 
a matter





Tennessee Rules  Of Professional Conduct
RULE 1.5: FEES

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for 
expenses. The factors to be considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to 
perform the legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other 
employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers performing the services;
(8) whether the fee is fixed or contingent; 
(9) prior advertisements or statements by the lawyer with respect to the fees the lawyer charges; and
(10) whether the fee agreement is in writing.



RULE 1.5 (Cont.)

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be 
responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after 
commencing the representation, except when the lawyer will charge a regularly represented client on the same 
basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in 
which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing 
signed by the client and shall state the method by which the fee is to be determined, including the percentage or 
percentages that shall accrue to the lawyer in the event of settlement, trial, or appeal; litigation and other expenses to 
be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is 
calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or 
not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client 
with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the 
client and the method of its determination.



COMMENT 

¡ Reasonableness of Fee and Expenses

¡ [1] Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances. The factors specified 
in (1) through (10) are not exclusive. Nor will each factor be relevant in each instance. Paragraph (a) also requires that 
expenses for which the client will be charged must be reasonable. A lawyer may seek reimbursement for the cost of 
services performed in house, such as copying, or for other expenses incurred in house, such as telephone charges, either 
by charging a reasonable amount to which the client has agreed in advance or by charging an amount that reasonably 
reflects the cost incurred by the lawyer.

…

¡ [3] Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a) of this Rule. In 
determining whether a particular contingent fee is reasonable, or whether it is reasonable to charge any form of 
contingent fee, a lawyer must consider the factors that are relevant under the circumstances. Applicable law may impose 
limitations on contingent fees, such as a ceiling on the percentage allowable, or may require a lawyer to offer clients an 
alternative basis for the fee. Applicable law also may apply to situations other than a contingent fee, for example, 
government regulations regarding fees in certain tax matters.



RULE 1.8: CONFLICT OF INTEREST: 
CURRENT CLIENTS: SPECIFIC RULES 

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, 
security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully 
disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of 
independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the 
lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction.



Comments to Rule 1.8:

Business Transactions Between Client and Lawyer
[1] A lawyer’s legal skill and training, together with the relationship of trust and confidence between lawyer and client, 
create the possibility of overreaching when the lawyer participates in a business, property, or financial transaction with a 
client, for example, a loan or sales transaction or a lawyer investment on behalf of a client…

It does not apply to ordinary fee or salary arrangements between client and lawyer, which are governed by RPC 1.5, 
although its requirements must be met when the lawyer accepts an interest in the client’s business, such as shares of stock, 
stock options, or an equivalent equity interest in an unincorporated business, or other nonmonetary property as payment, 
or security for payment, of all or part of a fee. 

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that its essential terms be communicated 
to the client, in writing, in a manner that can be reasonably understood 

[3] The risk to a client is greatest when the client expects the lawyer to represent the client in the transaction itself or 
when the lawyer’s financial interest otherwise poses a significant risk that the lawyer’s representation of the client will be 
materially limited by the lawyer’s financial interest in the transaction. Here the lawyer’s role requires that the lawyer must 
comply, not only with the requirements of paragraph (a), but also with the requirements of RPC 1.7. Under that Rule, the 
lawyer must disclose the risks associated with the lawyer’s dual role as both legal adviser and participant in the transaction, 
such as the risk that the lawyer will structure the transaction or give legal advice in a way that favors the lawyer’s interests
at the expense of the client. 



Literary Rights

Rule 1.8 

(d) Prior to the conclusion of the representation of a client, a lawyer
shall not make or negotiate an agreement giving the lawyer literary
or media rights to a portrayal or account based in substantial part
on information relating to the representation.

Comment
[9] An agreement by which a lawyer acquires literary or media rights concerning
the conduct of the representation creates a conflict between the interests of the
client and the personal interests of the lawyer. Measures suitable in the
representation of the client may detract from the publication value of an account
of the representation. Paragraph (d) does not prohibit a lawyer representing a
client in a transaction concerning literary property from agreeing that the
lawyer’s fee shall consist of a share in ownership in the property, if the
arrangement conforms to RPC 1.5 and paragraphs (a) and (i) of this Rule.



DON’T BE A LOU PEARLMAN 



ATTORNEY   OR   MANAGER  OR   TALENT AGENT

¡ Licensing requirements in California and New York for individuals acting as talent agents

¡ The Talent Agencies Act (California Labor Code §1700.4, 1700.5)

¡ New York General Business Law (NY GBL 171(c)(3)

¡ 1992: Billy Joel sues Allen Grubman for representing Joel as his manager, his agent, and CBS at the same time, 
claiming breach of duty along with conflict of interest

¡ Settled out of court

¡ Croce v. Kurnit, 1982:  Kurnit (attorney) was sued for breach of fiduciary duty for not disclaiming that he had 
previously worked as a principal at a record production company for which the plaintiff, Croce, was signed

¡ Court held that Kurnit’s nondisclosure did not reach level of unconscionability, but that he did break his fiduciary duty to 
client and was therefore liable for damages and attorney’s fees.



THE NEW 
FLAT FEE?

ONLINE 
TEMPLATES 



RULE 1.1: COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation requires the 
legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.

Comment:

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of 
the problem, and the use of methods and procedures meeting the standards of competent practitioners. It also 
includes adequate preparation… 

An agreement between the lawyer and the client regarding the scope of the representation may limit the matters for 
which the lawyer is responsible. See RPC 1.2(c).



RULE 1.18: DUTIES TO 
PROSPECTIVE CLIENT
Comment:

[2] A person becomes a prospective client by 
consulting with a lawyer about the possibility of 
forming a client-lawyer relationship with respect to a 
matter. Whether communications, including written, 
oral, or electronic communications, constitute a 
consultation depends on the circumstances. For 
example, a consultation is likely to have occurred if a 
lawyer, either in person or through the lawyer’s 
advertising in any medium, specifically requests or 
invites the submission of information about a potential 
representation without clear and reasonably 
understandable warnings and cautionary statements 
that limit the lawyer’s obligations, and a person 
provides information in response. See also Comment 
[4]. In contrast, a consultation does not occur if a 
person provides information to a lawyer in response 
to advertising that merely describes the lawyer’s 
education, experience, areas of practice, and contact 
information, or provides information of general 
interest. Such a person communicates information 
unilaterally to a lawyer, without any reasonable 
expectation that the lawyer is willing to discuss the 
possibility of forming a client-lawyer relationship, and 
is thus not a “prospective client.” 
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