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Via Electronic Submission (www.regulation.gov) 

February 18, 2014 

Committee on Rules of Practice and Procedure 

Administrative Office of the United States Courts 

Suite 7-240 

Washington, DC 20544 

Re: Comments on the Proposed Amendments to the Federal Rules 

of Civil Procedure 

Dear Members of the Committee: 

Upon receiving notice of the proposed amendments to the Federal 

Rules of Civil Procedure, the Tennessee Bar Association (“TBA”’) 
sent those proposed new rules to various entities within our 

organization for consideration and comment. The issue was 
deemed to be one of such importance that TBA leadership also was 
directly involved in reviewing, discussing, and preparing our 

comments on the proposed amendments. In considering the 

proposed amendments, the TBA gave careful thought to how the 
proposed amendments might improve the litigation process and/or 
promote the cause of justice. While the TBA could not endorse a 

number of the proposed amendments, the association is 
appreciative of the Advisory Committee’s hard work that went into 

this comprehensive review of the current Rules of Civil Procedure. 

We hope that these comments may be of particular benefit, as the 
TBA has a very broad-based membership, comprising lawyers 

from every corner of our state and from virtually every practice 
type, including the plaintiff and defense bars. These comments 
reflect the voices of that diverse membership, and we are grateful 
for the opportunity to submit the following observations about the 

proposed amendments to the Rules. 
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Comments of the Tennessee Bar Association on Proposed Amendments to the 

Federal Rules of Civil Procedure 

Rule 4(m): Time Limit for Service 

The proposed amendment to Rule 4(m) would shorten a plaintiff's time to serve the 
summons and complaint from 120 days to 60 days, while preserving the court's discretion 
to extend the time if the plaintiff shows good cause for the failure to serve within the 

specified time frame. While the TBA agrees with the Advisory Committee (“Committee”) 
that delay in litigation is generally undesirable, we respectfully disagree that this 
proposed amendment will ameliorate concerns about litigation delay. 

It is not at all evident that the proposed amendment would in most cases “get the action 
moving in half the time,” and we have seen no evidence which would demonstrate that 

there is a significant percentage of cases in which the plaintiff does not diligently attempt 
to effect service until near the end of Rule 4’s 120 day period. Furthermore, under 

numerous circumstances, 60 days is simply not enough time to achieve service. More 
specifically, it is difficult to serve within 60 days defendants residing in distant or rural 

areas or defendants who are purposefully evading service, much less those in foreign 

countries. The Department of Justice (“DOJ”) also has expressed concerns that its clients 
are vast and intricate government entities, and time is generally required to identify the 
right people within the client agency who can provide the necessary information to the 

DOJ attorneys. 

The likely result of this proposed amendment will be a significant increase in motions 

practice to extend the time for service of process. Given that extensions of time for 
service of process are liberally granted, the Committee’s goals of reducing delay and 

litigation expense will not be achieved. For these reasons, the TBA opposes shortening a 
plaintiff's time to serve the summons and complaint to 60 days. 

Rule 26(b): Discovery Scope and Limits 

The TBA is concerned that the proposed amendments to Rules 26(b)(1), 26(b)(2)(A), and 
26(b)(2)(C)Giii) appear to place more emphasis on the weight given to proportionality 

than to relevance of discovery. By moving the ‘proportionality test? language from 
26(b)(2)(C)(iii) to 26(b)(1), and by placing the words ‘amount in controversy’ before 
‘importance of the issues at stake in the action’, the rules shift the scope of discovery 

from one of relevance to one of cost. This shift will have a negative impact on discovery 
as the party from whom discovery is sought can more easily assert that producing the 
requested discovery will create an undue financial burden. Indeed, the five part 

proportionality test provides instructions on what language to use in order to circumvent a 
discovery request. In many cases, the requestor does not know exactly what discovery is  
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needed, requiring casting a wide net in order to glean the information necessary to 
properly prepare the case. When taken together with the proposed changes to Rules 30, 
31, 33, and 36 (which decrease the amount of discovery available to a party), a litigant 
will face great difficulty in discovering the evidence necessary to prove or defend his 

case. This will have a greater impact on the party who carries the burden of proof. 

Another proposed change that raises concern is the deletion of the phrase ‘reasonably 

calculated to lead to the discovery of admissible evidence’ that is in the current Rule 
26(b)(1). It would appear at first read that the proposed language “(Information within 
the scope of discovery need not be admissible in evidence to be discoverable” simply 

restates the current language and retains the same meaning. By removing the requirement 
that discovery be “reasonably calculated to lead to the discovery of admissible evidence,” 

however, the scope of discovery is broadened such that a litigant conceivably could ask 
for discovery that has no bearing on the issue at stake but instead is requested to either 

harass or intimidate the opposing party. 

Although it could be argued that the proposed changes will assist in containing the costs 
of discovery of Electronically Stored Information (ESI), a cost that has been known to 

reach the millions of dollars in several cases, the current Rules amply address this 
concern (see Rule 26(b)(2)(C)). The proposed changes will, in many cases, sacrifice one 

party’s ability to obtain much needed discovery for the litigation cost containment of the 
opposing party. Rather than create a more level playing field, the proposed changes will, 

in too many cases, tilt the playing field in favor of the defendant, and decrease access to 
discovery for those of lesser financial means. For these reasons, the TBA opposes these 

proposed amendments. 

Rule 26(c): Protective Orders 

The proposed amendment to Rule 26(c)(1)(B), includes a statement authorizing courts to 

issue an order specifying the “allocation of expenses” for discovery. Although not 
specifically stated in the current Rule, this power is already inherent in the court’s powers 

under the Rules, and is supported by the Advisory Committee’s Notes to the 2006 

amendments. This would make the proposed amendment seem unnecessary. 

A positive outcome from this amendment could be increased conversations among parties 
about the value of specific discovery and whether the discovery is worth it to the 

requestor if it is likely that the requestor will be bearing the cost. A negative consequence 
of the adoption of this Rule would be to invite motions to allocate expenses for discovery 

from every party from whom discovery is sought. In addition, strict enforcement of this 
Rule would prejudice parties with limited resources by forcing them to forgo necessary 

discovery.  
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If adopted, care should be taken that this amendment does not alter a fundamental 
principle of American law, which is that each party typically bears its own costs in 
litigation except in cases involving exceptional circumstances. To avoid this, the TBA 
proposes that a comment should be added to the Rule’s Note, indicating that the addition 

of the words, “or the allocation of expenses,” should not be given undue weight, and 
noting that the addition of the language does not change the presumption that the 

responding party bears the cost of producing discovery. Similarly, the Note should also 
state that there is no intent to alter the American Rule on attorney’s fees and that such 

fees would not be included in any cost allocation. 

Rules 30 and 31: Depositions by Oral Examination and Depositions by Written 
Questions 

The TBA respectfully submits that the proposed amendments to Rules 30(a)(2)(A){i) and 
31, which would reduce the number of depositions permitted without leave of court from 
10 to 5, are ill-advised. Rule 26(b)(2)(a) already permits the court to enter an order 

limiting discovery in a case if a party can demonstrate good cause. 

We are unaware of any outcry from interested parties that the current deposition process 

is suffering from persistent abuse that calls for this proposed revision to the Rule. 
Significantly, the study conducted by the Federal Judicial Center does not provide data 
which would support this dramatic change in the Rules. What the study did find is that 
between 14% and 23% of cases involve the use of more than 5 depositions. Even if a 

small portion of those cases which involved more than 5 depositions should not have, 
there can be no question that a large percentage did indeed justify the number of 
depositions taken. This is evident from the apparent fact that a party in those cases did not 

choose to file a motion to limit the number pursuant to Rule 26(b)(2)(a) or, if it did, the 
court determined that the motion was not well taken. 

There appears to be no data supporting the notion that the provisions of Rule 26(b)(2)(a) 
are insufficient to address any abuse as to the number of depositions being taken under 

the current Rule. Under the proposed Rule more litigants, and disproportionately 
plaintiffs as they typically carry the burden of proof, would be required to file motions to 
obtain needed depositions and the courts would bear the burden of addressing the 
motions. 

Rule 30(d) currently provides for a deposition of up to 7 hours without leave of the court, 
and the proposal is to reduce that period to 6 hours. It seems rather difficult to justify this 
one hour reduction. The current Rule rationally tracks a traditional 8 hour work day with 

a one hour lunch break. As counsel for both parties are already present, along with the 
court reporter/videographer, and any travel costs already have been incurred, it is difficult 

to see how this one hour reduction will provide meaningful cost savings. In fact, it may  
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well be that the proposed amendment will have the unintended consequence of increasing 
cost and the length of depositions. 

The proposed amendment to Rule 30(d), if adopted, would likely cause counsel to file 

more motions in advance of depositions anticipating the need for additional time to 
depose witnesses. This may be especially true with regard to the deposition of a 
corporate representative pursuant to Rule 30(b)(6). The current notion of having a "full 

day" to depose a witness provides comfort to the party taking the deposition that they are 
likely to conclude within the allotted time. Additionally, by custom, counsel can usually 
cooperatively extend a deposition by a few additional minutes if necessary to avoid the 

possibility of reconvening; thus, further supporting the notion of having "all day" to take 
the deposition. Six hours certainly sounds like a significantly shorter time than the 
concept of a full day which would then incent counsel to file a precautionary motion in 

advance of a deposition for additional time, given the expense of reconvening a 
deposition if it cannot be concluded within the allotted time. If counsel is placed in the 

position of filing this type of prophylactic motion, the natural tendency would be to ask 
for more than just the hour that was lost through the proposed change but rather to include 

time into a second day out of an abundance of caution. 

The Report from the Institute for the Advancement of the American Legal System is also 
worthy of consideration in addressing the proposed amendments to Rules 30 and 31. The 

Institute brought together judges, academicians, and lawyers from both the plaintiff and 
defense bars, from all across the country to address the proposed rules amendments as a 

whole. They concluded that there was no support within this broad-based group of 
leaders in the profession for either a reduction in the number of depositions which should 

be permitted without leave of court or in the time for the taking of those depositions. The 
TBA concurs with their conclusion, and respectfully opposes these proposed 

amendments. 

Rule 33: Interrogatories to Parties 

The TBA opposes the proposed amendment to Rule 33 that would reduce the number of 
interrogatories a party may serve without obtaining leave or permission from the court 

from 25 to 15. There is significant concern that the amendment proposes an arbitrary 
limitation without any rational basis or explanation as to why 15 (as opposed to 25) is an 

appropriate limitation on the amount of interrogatories. While the current Rule may have 
been created using a similar arbitrary method, it now has the benefit of history, 
experience, and custom. Revisions to a longstanding Rule such as this should only be 
undertaken with the support of empirical evidence of the need for such a change, which 

appears to be absent here.  
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Ostensibly, the purpose of the amendment is to “encourage parties to think carefully 
about the most efficient and least burdensome use of discovery devices.” Toward that 
end, interrogatories have historically been the least burdensome discovery devices 
available to litigants under the Rules of Civil Procedure. They provide a useful, 
inexpensive, and unobtrusive means to obtain background information and resolve basic 

factual questions. It seems counterintuitive to the stated goals of the amendments to 
propose limiting an effective tool intended to narrow the scope of and focus other 
discovery tools. Litigants should be encouraged in the use of interrogatories to obtain the 
necessary information to allow them to develop an efficient and focused strategy for 

subsequent discovery. 

The Rule would remain unchanged as to the ability of litigants to seek permission from 

the court to enlarge the number of interrogatories propounded by any party. An obvious 
consequence of reducing the number of interrogatories permitted under the Rule is the 

likely increase in the number of motions filed to allow additional interrogatories. The 
proposed amendment likely will have the opposite of its intended effect. Judicial 

resources and time will be committed to the requests of parties for more expansive 
discovery, and litigants will be forced into adversarial positions over even the most 

mundane aspects of fact finding. 

Quite often, interrogatories form the cornerstone of all other discovery in a case and can 

be used to focus and limit the costs of all additional discovery. Permitting the parties to 
conduct adequate written discovery provides a mechanism for the exchange of 

information that is often helpful to an early resolution of litigated claims. Moreover, 
significantly limiting a party’s ability to utilize interrogatories increases the potential of 
“trial by ambush.” The other available discovery tools are not as effective, or efficient, in 

obtaining certain categories of information, or limiting the issues, as a well-crafted 

interrogatory. 

An amendment that limits the use of this effective and efficient tool would contradict the 
purpose of Rule 1: to “secure the just, speedy, and inexpensive determination of every 
action and proceeding.” For these reasons, the TBA is strongly opposed to the proposed 

amendment to Rule 33. 

Rule 36: Requests for Admission 

The proposed change to Rule 36 would limit the number of requests for admission of 
“facts, the application of law to fact, or opinions about either” to 25, where currently there 

is no set limit. The proposed change does provide that the court may grant leave to serve 
additional requests consistent with Rule 26(b)(1) and (2). The limit would not apply to 

requests to admit the genuineness of documents.  
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The stated purpose for the proposed rule change is to reduce cost and delay in civil 
litigation by improving early and effective judicial case management, enhancing the 
means of keeping discovery proportional to the action, and advancing cooperation. The 
proposed change to Rule 36 does not appear to advance these goals, and may even 

increase cost and delay. 

Requests for admission play a unique role in litigation because they serve not only as a 
true discovery device, but also serve to frame and narrow issues. While the potential for 

abuse exists without a presumptive limit, absent evidence of substantial abuse of requests 
for admission, adding an arbitrary limit is unnecessary. First, such a limit could introduce 
another dispute in discovery over the number of requests where the need for court 

intervention did not exist before. For example, where requests for admission are used to 
streamline cases and more than 25 are necessary, an objection based simply on the 

number of requests or a motion for leave to exceed the presumptive limit unnecessarily 
increases the cost and delay in such cases. Second, setting an arbitrary limit on the 

number of requests shifts the proper focus away from the nature of the requests to simply 
the number. Finally, although the proposed Rule allows the court to grant leave to serve 

more than the presumptive 25 requests, the artificial limit may bias courts toward 

reluctance in allowing additional requests. 

The fact that the Committee recommended no change with respect to the number of 

requests for admission concerning the genuineness of documents and the subcommittee’s 
rejection of provisions that would generally defer the time for admissions to the 

completion of other discovery underscores the unique usefulness of requests for 
admission. Absent evidence of abuse of requests for admission that a presumptive limit 

would substantially alleviate, the proposed change does not appear to result in less 
potential for discovery disputes, and may ultimately increase litigation cost and delay in 

cases where no issue as to the number of requests for admission previously existed. For 

these reasons, the TBA opposes the proposed amendment to Rule 36. 

Rule 37(e): Failure to Preserve Discoverable Information 

The proposed amendment to Rule 37(e) considerably broadens the Rules’ guidance 
concerning the consequences of failing to preserve discoverable information and provides 

for both curative measures and sanctions, depending on the circumstances. The TBA 
believes that the proposed amended Rule, insofar as it would apply to all discoverable 
information rather than only applying to ESI, is sensible in view of the proposed 

expansion of the Rule to address the consequences of a failure to meet a preservation 
obligation that may arise under common law, statute, court order, regulations, or other 

sources. 

A significant concern, however, is raised by the language of the proposed amendment that 

contemplates sanctions in circumstances under which a party’s failure to meet the  



   

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 

FEBRUARY 18, 2014 

PAGE 8 

preservation obligation was not willful, in bad faith, or even as a result of gross 
negligence or negligence. Rule 37(e)(1)(B)(ii) permits the court to impose Rule 
37(b)(2)(A) sanctions or give an adverse-inference jury instruction if the court finds that a 
party’s failure to preserve discoverable information that should have been preserved 

“irreparably deprived a party of any meaningful opportunity to present or defend against 
claims in the litigation.” As written, the proposed amendment appears to permit an 

innocent party to be sanctioned, possibly quite severely. 

Because irreparably depriving a party of any meaningful opportunity to present or defend 

a claim is a form of substantial prejudice, and because sanctions should be reserved for 
parties who are found to have violated the rules or orders or other known obligations, the 

TBA opposes the proposed amendment to Rule 37(e)(1)(B)(ii), and proposes instead that 
Rule 37(e)(1)(B)@), which would provide appropriate authority to the court to address the 

circumstances that merit sanctions, should be merged into the proposed Rule 37(e)(1)(B). 

Again, the Tennessee Bar Association sincerely appreciates the Advisory Committee’s 

considerable effort on this project, as well as its consideration of our comments. If we 

can be of further assistance in addressing this critically important matter, please do not 
hesitate to call upon us. 

Lf 
Cynthia R. Wyrick 

President 

Tennessee Bar Association 

Cie (Nye 
Allan F. Ramsaur 

Executive Director 

e Bar Association 

Respectfully, 

   

General Counsel 

Tennessee Bar Association
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