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paneling and a very high ceiling with 
intricate designs. Burgundy draperies with 
gold trim accent portions of the room. The 
building first opened in 1935, and the foot-
print of the courtroom itself is surprisingly 
small, compared to many other appellate 
courtrooms. The bench, while raised, is not 
as high as one might anticipate, and the 
justices are amazingly close to the audience. 

On a Monday morning in early Novem-
ber, 16 Tennesseans took their places in 
specifically assigned seats in that hallowed 
courtroom. Before court was called to order, 
people chatted quietly. In the front of the 
courtroom, several stern-faced gentlemen 
with ear pieces occasionally spoke into their 
left cuffs as they continuously scanned the 
spectators. Security was clearly a priority.

At 9:50, counsel for the morning’s oral 
arguments arrived at counsel table, where 
a quill pen had been left at each advocating 
attorney’s place. This is a traditional keep-
sake for those few among our profession 
who actually have the honor of arguing a 
case before the Supreme Court. At 9:55, a 
buzzer sounded, and the justices filed in 
and took their assigned seats on the bench 
in a particular order based on seniority, with 
the chief justice at the center.

As the clock struck 10 a.m., court was 
called to order. The first item of business 
was the granting of motions for admission 
to become a member of the Supreme Court 
Bar. When his turn came, TBA Past- 
President Jason Pannu was called by name 
by Chief Justice Roberts to the podium, 
where he moved the admission of 12 TBA 

members who chose to attend the 36th 
Annual TBA Academy (see more about it 
on page 5). Each stood as Mr. Pannu called 
out the attorney’s name, and the chief justice 
granted the motion for admission. All attor-
neys participating in admissions motions 
then stood, only a few feet from the bench, 
and took the oath for admission. It was a 
meaningful and reverent ceremony.

Then the real action began. Two oral ar-
guments were presented that morning. The 
first, Barton v. Barr,  was a study in statutory 
construction regarding the meaning of the 
terms “inadmissible” and “removable” in the 
context of the stop-time rule. For those of 
us who find immigration statutes some-
times quite confusing or downright baffling, 
there was comfort in hearing that, at least 
with regard to the statute at issue here, the 
justices shared that confusion. Justice Breyer 
stated that the statute in question was “as 
obscure as any I’ve seen.” He also noted that 
“[I]t wasn’t a genius who drafted this.”

The second case, Kansas v. Glover, 
addressed whether a deputy had reason-
able suspicion to conduct a traffic stop. 
The owner of the vehicle in question had 
a suspended license and thus should not 
have been driving, yet the vehicle was being 
driven by someone. The deputy pulled 
the truck over, without any evidence of 
whether the driver was indeed the suspend-
ed owner. The owner, Glover, was driving 
the vehicle on a suspended license, which 
led to the bringing of additional charges 
against him. He appealed his conviction 

“EQUAL JUSTICE UNDER LAW.” These words adorn the architrave1 atop the 

columns of the U.S. Supreme Court’s iconic main entrance. The grandness of 

this building and the solemnity of the proceedings within it are impressive to 

the public, but especially meaningful to members of our profession. 

The courtroom is majestice, with beautiful marble columns, wooden

Experiencing the Highest Court 
in the Land

PRESIDENT’S PERSPECTIVE SARAH Y. SHEPPEARD

The attorneys 

arguing these partic-

ular cases were all 

very civil to opposing 

counsel, professional 

and articulate in  

advocating the 

positions of their 

respective clients. 

The sparring among 

justices and attorneys 

was compelling  

to watch. 

continued on page 4
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for a habitual driving offense. The Kansas 
Supreme Court held that the officer did 
not have reasonable suspicion to make the 
traffic stop.

During the oral arguments of both 
cases, the justices were quite engaged, 
asking numerous questions and bringing 
occasional humor to the proceedings. The 
attorneys arguing these particular cases 
were all very civil to opposing counsel, 
professional and articulate in advocating 
the positions of their respective clients. 
The sparring among justices and attor-
neys was compelling to watch.

These are two cases that could each have 
a far-reaching impact in the relative areas 
of the law. The oral arguments were only 
a small sliver of the entire proceedings in 
these matters when viewed from start to 
finish, yet a critical part of the legal history 
of the issues unfolded in that courtroom on 

Nov. 4, 2019. This is the same courtroom 
where arguments took place for other cases 
that have played a major role in the devel-
opment of our law, such as Brown v. Board 
of Education of Topeka, Gideon v. Wainwright, 
Miranda v. Arizona, Loving v. Virginia, Roe v. 
Wade and Obergefell v. Hodges. 

If you ever have the opportunity to see  
legal history being made in this awe- 
inspiring venue, I hope you will take 
advantage of it. It is truly an unforgettable 
experience. 

Note
1. Yes, I had to learn a new word to write 
this column.

 

SARAH Y. SHEPPEARD  is a shareholder in the  
Knoxville office of Lewis Thomason and a Rule 31 
Listed Mediator. You can reach her at  
SSheppeard@LewisThomason.com.

JEST IS FOR ALL BY ARNIE GLICK

WRITE TO THE JOURNAL!WRITE TO THE JOURNAL!  
Letters to the editor are welcomed and considered for publication on the basis of timeliness, 
taste, clarity and space. They should include the author’s name, address and phone number 
(for verification purposes). Please send your comments to Suzanne Craig Robertson at srob-
ertson@tnbar.org.

PRESIDENT
continued from page 3
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to help protect you, your 
firm, and your clients from 
this ever-growing threat.  
Should your firm experience 
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Don’t wait, 
contact us today.

800.347.1109
TBA@assoc-admin.com

TBAInsurance.com

Better safe 
than hacked



NDECEMBER2019                                                                                                                                         TENNESSEEBARJOURNAL   | 5

YOU NEED TO KNOW
FOR THE RECORD

COURTS
Workers’ Comp 
Court Expands 
Reach  The Court of 
Workers’ Compensa-
tion Claims has ex-
panded its service area 
to reach portions of 
the state it says have 
been underserved. In 
addition to the eight 
standing locations 
where the court hears 
cases and approves 
settlements, it is now 
using local courtrooms 
in Hamblen, Maury, 
Montgomery and 
Weakley counties 
to provide greater 
accessibility for injured 
workers and lawyers 
involved in their cases. 
Get detailed sched-
uling information on 
the court’s website, 
https://wccourt.com.

Court Amends Rule 
11 to Improve Case-
load Statistics  The 
Tennessee Supreme 
Court at the end of 
October issued an 
order amending Rule 
11, section II of the 
Rules of the Tennessee 
Supreme Court to 
delete subsection (c) in 
its entirety and replace 
it with a revised sub-
section (c), as set out 
in an appendix of the 
order. The court said 
the change was made 
to more accurately 
collect, develop and 
maintain uniform 
statistical information 
about court caseloads 
across the state.

State Supreme Court 
Names New AOC 
Deputy  Michelle J. 
Long has been named 

deputy director of the 
Tennessee Adminis-
trative Office of the 
Courts (AOC). Long has 
served as assistant 
commissioner for the 
Tennessee Department 
of Health’s Division of 
Health Licensure and 
Regulation since 2012. 
She previously was 
senior vice president 
and general counsel for 
the Tennessee Hospital 
Association, execu-
tive director of the 
Tennessee Alcoholic 
Beverage Commission, 
and legal counsel to 
former Gov. Don Sund-
quist. AOC Director 
Deborah Taylor Tate 
said Long will focus on 
modernization of the 
court system, civil and 
criminal justice reform, 
the opioid epidemic, 
and communicating 
the court’s mission to 
the public.

Sumner County 
Approves New 
Judicial Center Plan  
The Sumner County 
Commission recently 
approved plans for a 
new judicial center, 
including a new court-
house, parking garage 
and jail expansion, the 
Portland Sun reported. 
County leaders also 
approved $10.2 million 
in additional funding 
for the project in 
downtown Gallatin. In 
August, the com-

mission approved a 
34-cent property tax 
increase, with four 
cents helping to pay for 
the project. The project 
is estimated to cost 
$91 million.

Old Knoxville 
Supreme Court 
Building Set to be 
Repurposed   
Construction to repur-
pose the former State 
Supreme Court Build-
ing in downtown Knox-
ville will begin soon, 
the Knoxville News 
Sentinel reported last 
month. The renovation 
is part of a $76 million 
project to transform 
the city block bounded 
by Locust Street, 
Cumberland Avenue, 
West Church Avenue 
and Henley Street. The 
old Supreme Court 
building, its attached 
office tower and its 
parking lot, will be 
made into a short-
term rental hub and a 
mixed-use apartment 
community. Official 
groundbreaking took 
place in late October 
with site completion 
expected in the fall of 
2021.

Poll Finds Court 
Most Trusted 
Branch of Govern-
ment  Americans have 
more confidence in the 
Supreme Court than 

continued on page 6

Members of the Tennessee bar traveled to Washington, D.C., in November to be sworn in to 
the U.S. Supreme Court, as part of a Tennessee Bar Association program. Photo courtesy of 
the Clerk’s Office of the Supreme Court of the United States.

Twelve Tennessee lawyers were sworn 
in Nov. 4 to practice before the U.S. Su-
preme Court in a ceremony in Washing-
ton, D.C. TBA Past President Jason Pan-
nu was on hand to move the admission 
of the group, which also included TBA 
Executive Director Joycelyn Stevenson 
and TBA President Sarah Sheppeard. 

The group arrived in D.C. Sunday 
afternoon for a reception at the historic 
Hay-Adams Hotel, and following the 
morning’s ceremony, heard oral argu-
ments in Barton v. Barr and Kansas v. 
Glover. They later enjoyed a tour of the 
Capitol conducted by staff from Sen. 
Marsha Blackburn’s office. The events 
were part of the TBA Academy, an annu-
al program.

Those admitted include Anthony Brad-
ley, Beth Bradley, Bill Bradley Jr., Judge 
Angelita Blackshear Dalton, Crystal Jes-
see, Melinda Jewell, Rachel Lambert, 
Jennifer Sisson, Richard Spore, Matthew 
Stephens, Rachel Stephens and Lynn 
Thompson.  

Tennesseans Admitted  
Before U.S. Supreme Court
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they do in the other 
two branches of gov-
ernment, according to 
a new and wide-rang-
ing national survey 
about the court by the 
Marquette University 
Law School. As report-
ed in the Milwaukee 
Journal Sentinel, the 
survey finds that 57% 
of those polled say 
they trust the Supreme 
Court the most of 
the three branches, 
compared to 21% who 
chose the presidency 
and 22% who chose 
Congress. 

Respondents did not 
favor expanding the 
court, but do say they 
support establishing 
fixed terms instead of 
lifetime appointments.

LAW  
PRACTICE
Lutton Appointed 
Knox Public Defend-
er  Gov. Bill Lee has 
appointed Eric Lutton 
as the interim public 

defender for Knox 
County, effective Nov. 
1. He fills the vacancy 
made by outgoing 
public defender 
Mark Stephens, who 
announced in August 
he was resigning at the 
end of October. Lutton 
will hold the interim 
position until a special 
election is held in 2020 
to determine who will 
fill the remaining term. 
Lutton was sworn in at 
Nov. 1 by the Hon. Ste-
ven Sword in Criminal 
Court Division 1.

New Attorneys 
Welcomed to Prac-
tice at Ceremonies 
Across the State  
In November, the 
Tennessee Supreme 
Court welcomed 
new attorneys to the 
practice of law at cer-
emonies in Memphis, 
Jackson, Nashville 
and Knoxville. These 
were candidates who 
passed the July 2019 

Tennessee Bar Exam. 
During the Nashville 
ceremonies at the 
Music City Center, 
the Tennessee Bar 
Association hosted a 
reception to honor the 
new admittees and 
their families.

ACCESS TO 
JUSTICE
KBA Launches Re-
designed Website 
for Lawyer Referral
The Knoxville Bar 
Association has 
launched a newly 
redesigned website 
for its Lawyer Referral 
and Information Ser-
vice (LRIS) at https://
tnlawyerfinder.org. 

The site features a 
monthly blog, e-news-
letter, videos on 
what to expect when 
hiring a lawyer, and 
resources available 
for download. Those 
looking for a lawyer 
may also continue 
calling the LRIS intake 

staff at 865-522-7501 
Monday through 
Friday from 9 a.m. to 
4:30 p.m.  

YOUR TBA
Leadership  
Conference Moves 
to Spring  The TBA’s 
annual Leadership 
Conference and Public 
Service Luncheon will 
be moving from Jan-
uary to April in 2020. 
The two-day event is 
centered around the 

TBA Board of Gov-
ernors and House of 
Delegates meetings. 
It also features edu-
cational programming 
for TBA leaders and 
recognition of public 
service efforts from 
Tennessee lawyers 
and law students.

In the past few 
years, the conference 
has suffered because 
of inclement winter 
weather. In moving 
the event to April, TBA 

leaders hope to avoid 
that problem. 

The 2020 conference 
will also incorporate 
the annual Corporate 
Counsel Pro Bono 
Initiative Gala, the 
Young Lawyers 
Division spring 
planning meeting and 
the annual Section 
and Committee 
Leaders Conference. 
Watch for more 
details. 

Members of the Tennessee Supreme Court traveled the state in November, to conduct swear-
ing-in ceremonies in four cities, like this one in Nashville.

TBA Health Law Section chair Monica 
Wharton hands the ceremonial cup to  
Section Vice-chair J.D. Thomas during the 
31st Annual Health Law Forum, as Thomas 
becomes chair. 

Participants in the TBA’s Public Service Academy gathered for two 
weekends this fall for this bipartisan training program for attorneys 
who wish to seek local public office in their communities. Attorneys 
learned about running for city council, school board, county commis-
sion and other local offices.

NEWS
continued from page 5
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During 2020, the  
following officers,  
governors and dele-
gates of the Tennes-
see Bar Association 
(TBA) will be elected 
as set forth in the 
association’s bylaws:

TBA Officers 
and Board of 
Governors
A vice president (from 
the East Tennessee 
Grand Division) will 
be elected by the 
association’s  
membership-at-large.
The vice president au-
tomatically assumes 
the office of presi-
dent-elect in 2021 and 
president in 2022.

District 
Governors
District governors in 
the 2nd, 5th (Position 
1) and 7th districts will 
be elected to three-
year terms. These gov-
ernors are elected by 
the members in their 
respective district.
Those who currently 
hold those positions 
are: Heidi Barcus 
(2nd), Amy Bryant 
(5th, Position 1) and 
Matt Willis (7th). They 
are all eligible for 
reelection.

Grand Division 
Governors
TBA Grand Division 
governors are elected 
for one-year terms by 
the membership in 
each grand division.

• Two East Tennes-
see governors from 
the 1st, 2nd or 3rd 
district.
• Two Middle Ten-
nessee governors 
from the 4th, 5th or 
6th district.
• Two West Ten-
nessee governors 
from the 7th or 8th 
district.

To qualify, the petition 
must specify the par-
ticular seat the candi-
date is seeking in the 
denominated Grand 
Division (Position 1) or 
(Position 2).

Those who currently 
hold those positions 
are: 
East Tennessee: 

Tasha Blakney 
(Position 1)
Mary Beth Maddox 
(Position 2)

Middle Tennessee:
Aimee Luna 
(Position 1)   
Jamie Durrett 
(Position 2)

West Tennessee:
Ahsaki Baptist 
(Position 1)   
Trey Thacher 
(Position 2)

Aimee Luna, Jamie 
Durrett, Ahsaki Baptist 
and Trey Thacher are 
eligible for reelection.  
Tasha Blakney and 
Mary Beth Maddox 
are ineligible for 
reelection because of 

term limits.

TBA Delegates 
to the ABA 
House of 
Delegates
Four members to 
represent the TBA in 
the American Bar  
Association (ABA) 
House of Delegates 
will be elected for 
two-year terms by the 
TBA membership in 
2020. The positions 
are designated posi-
tions 2, 4, 5 and 6. 
Those who currently 
hold these positions 
are Buck Lewis (Posi-
tion 2), Jackie Dixon 
(Position 4), Danny 
Van Horn (Position 5) 
and Gail Vaughn  
Ashworth (Position 6). 

Qualifying, 
Balloting & 
Elections
The officers, governors 
and delegates to the 
ABA are elected by 
the membership as 
provided by election 
procedures with 
petitions due Feb. 15, 
2020. 
   To qualify for any 
of these offices, a 
candidate must file a 
nominating petition 
with the executive 
director of the TBA.  
The petition must 
contain the names of 
25 members of the 
association in good 
standing. The petition 
must be received at 
the TBA office on or 

before Feb. 15, 2020, 
via electronic mail 
at barED@tnbar.org, 
hand delivery at 221 
4th Ave North, Suite 
400, Nashville, TN 
37219 or via  
certified mail.
   The Board of Gov-
ernors has authorized 
an electronic balloting 
system supervised 
by auditors selected 
by the Board. The 
Tennessee Bar Associ-
ation elections will be 
primarily carried out 
electronically — using 
online balloting. Most 
members are familiar 
with this electronic 
method, but those 
who still prefer to cast 
paper ballots will be 
able to choose that 
method. Members will 
be able to opt out of 
electronic voting ei-
ther through the TBA.
org website (http://
www.tba.org/tba/
members/election_
prefs) or by providing 
written notice to TBA 
Executive Director 
Joycelyn Stevenson at 
221 Fourth Ave. North, 
Suite 400, Nashville, 
TN 37219. This notice 
must be provided by 
Jan. 31, 2020.
   As in the past, TBA 
members voting elec-
tronically will receive 
an email with a link 
to the election site 
along with a password 
to use to cast their 
ballots. Tabulation of 
election results will 

continue to be carried 
out by an accounting 
firm selected by the 
board.
   Candidates have 
until Feb.15, 2020, 
to qualify to run in 
the 2020 elections. 
Voting will take place 
between March 1 
and April 1, 2020. 
Electronic voting will 
close at 11:59 p.m. on 
April 1, 2020. If a mail 
ballot is requested, 
those ballots must be 
received by the dead-
line at the office of 
the TBA auditors on 
April 1, 2020.  If there 
is only one duly qual-

ified candidate for 
an office by Feb. 15, 
2020, that candidate 
will automatically be 
declared elected. 

Questions?
This notice is in accor-
dance with bylaws of 
the TBA §15 and 40 
through 46. 

For more information 
on running for any 
of these offices, visit 
the TBA’s website at 
http://www.tba.org/
election-guidelines or 
call (615) 383-7421  
for an election  
handbook. 

2020 TBA Election Notice

Deadline to Run for TBA Office is Feb. 15
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To submit career moves, awards, appointments and other notable 
achievements to Success!, TBA members may go to the online 
submission form at www.tba.org/success. Your entry will appear online at 
ww.tba.org/success/news after approval, and in the next available print 
edition. News is subject to editing and pictures are used on a space-avail-
able basis. Save photos as a tiff or jpeg (with no compression), minimum 
resolution 200 dpi, and at least 1”x1.5”.
Success! is compiled by Stacey Shrader Joslin and Linda  
Murphy. If you have questions, contact Linda at lmurphy@tnbar.org.  
For information on paid advertisements, please contact Stacey at  
advertising@tnbar.org.

YOU NEED TO KNOW
SUCCESS!

Nashville 
lawyer Will 
Brown 
has been 
named a 

new associate attorney 
at Gullett Sanford Rob-
inson & Martin. He will 
practice in the Real 
Estate Section with a 
focus on commercial 
lending and real estate 
transactions. He also 
has experience advis-
ing on bank regulation, 
collateral issues and 
the formation and 
governance of busi-
ness entities. Brown 
previously practiced in 
the Franklin office of 
Stites & Harbison. 

Franklin attorney and 
community leader 
Julian Bibb and 
Nashville lawyer 

Bill Norton were 
recently honored with 
a Sage Award from 
the Council on Aging. 
Bibb, who worked for 
more than 40 years 
for the law firm of 
Stites & Harbison, is 
now legal counsel for 
Franklin Synergy Bank. 
Norton, who received 
the award jointly with 
his wife Sallie, is a 
partner in the Nashville 
office of Bradley Arant 
Boult Cummings. He 
is a certified bank-
ruptcy specialist and 
an adjunct professor 
on bankruptcy law at 
Vanderbilt University 
Law School. The Sage 
Awards Luncheon is 
the council’s signature 
annual event and 
fundraiser.

Leitner, 
Williams, 
Dooley & 
Napolitan 
has hired 

two new associate 
attorneys. Ethan D. 
Lavelle joins the firm’s 
Knoxville office where 
he will 
focus on 
general civil 
defense lit-
igation and 
family law. He also has 
experience with civil 
and criminal matters, 
probate, creditors and 
insurance subrogation. 
Cole G. West has 
joined the firm’s Nash-
ville office, where he 
will focus on construc-
tion, transportation and 
insurance law. 

Legal Aid of East Ten-

nessee held its annual 
“Forging Justice” event 
in October to celebrate 
pro bono volunteers. 
Among those honored 
were Thomas “Lynn” 
Tarpy with Tarpy, Cox, 
Fleishman & Leveille, 
who was inducted into 
the Donald F. Paine 
Memorial Pro Bono 
Hall of Fame; Kevin 
Newton with The Law 
Offices of Mayer & 
Newton; the law firm 

of Kramer Rayson; the 
Knox County Public 
Defender’s Commu-
nity Law Office; and 
the students of the 
University of Tennes-
see College of Law 
Expungement Clinic.

The Knoxville law 
firm of 
Winchester, 
Sellers, Fos-
ter & Steele 
recently an-
nounced that Ryen M. 
Lamb joined the firm 
as an associate. Lamb 
earned her law degree 
from the University of 
Tennessee College of 
Law in May. She will 
focus her practice on 
commercial litigation, 
banking, bankruptcy 
and creditors’ rights 
law.

A team of Music Row 
attorneys in Nashville 
has left Dickinson 
Wright to join Loeb & 
Loeb. The group, led 
by Derek Crownover, 
represents country 
stars Jason Aldean, 
Luke Combs and Kane 

Brown, as well as 
Craig Wiseman and 
Big Loud, Sam Hunt 
and Otis Redding’s 
estate. TBA members 
among the others 
making the move are 
Robert “Cam” Cald-
well, Nate Drake, 
Colleen Kelley, 
Robert Kouchoukos 
and Noah McPike.

Memphis attorney 
Edward L. Stanton 
III has been 
appointed 
to serve 
as a board 
member of 
the National Associa-
tion of Former United 
States Attorneys 
(NAFUSA) for the 2022 
class. The organiza-
tion was founded to 
promote, defend and 
further the integrity 
and independence of 
U.S. attorneys. Stanton 
was appointed U.S. at-
torney for the Western 
District of Tennessee in 
2010 by former Presi-
dent Barack Obama, a 
position Stanton held 
until 2017. He now 

West

Lamb

Kathryn “Katie” Reed Edge will retire 
from the practice of law on Dec. 31, leaving 
Butler Snow’s Nashville office to assume the 
role of full-time grandmother to her triplet 
grandchildren in Austin, Texas. Her practice 
has centered on representing the organizers of 
new banks and other regulated financial insti-
tutions and serving as corporate and regulatory 
counsel for financial services companies. 

Edge is a past president of the Tennessee 
Bar Association and the Tennessee Bar 
Foundation. She also served as president 
of the Tennessee Lawyers’ Association for 
Women and the Marion Griffin Lawyers’ 
Association for Women Chapter in Nashville. 
Edge has written the BANK ON IT column 
for the Tennessee Bar Journal for the last 10 
years. Read her last column and more about 
her on page 26.

Brown Lavelle

Katie Edge with her grandchildren, 
Sparrow, Lincoln and Dexter.  
Photo by Beth Sims. Stanton
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practices 
in  Butler 
Snow’s 
Memphis 
office 

where he leads the 
Commercial Litigation 
Practice Group.
   The firm also 
announced that 
Nashville attorney 
Joseph F. Welborn 
III has been named to 
the Tennessee State 
Committee of the 
American College of 
Trial Lawyers. Welborn 
has more than 28 years 
of experience in busi-
ness and commercial 
litigation. He also is ex-
perienced in civil rights 
litigation, catastrophic 
personal injury cases 
and wrongful death 
cases. 

The Memphis Bar 
Association Young 
Lawyers Division 
presented its 2019 
Chancellor Charles A. 
Rond Memorial Award 
for Outstanding Judge 
to 30th District Circuit 
Court Judge Mary L. 
Wagner (Division VII) 
at its annual meeting 
in November. Chosen 
by YLD members each 
year, award recipients 
are selected based on 
their ability, demeanor, 
integrity and diligence 
as a judge.

The Nashville 
Chapter of the Cystic 
Fibrosis Foundation 

has named Stites & 
Harbison attorney Ann 
Ralls Brown to its 
2020 class of Nash-

ville’s Top 30 
Under 30. 
The listing 
recognizes 
young profes-

sionals and philanthro-
pists under the age 
of 30. Class members 
are nominated by 
peers, co-workers and 
supervisors. At the 
firm, Brown focuses on 
family law cases.

Bone McAllester 
Norton welcomed 
attorneys Mandy 
Strickland Floyd and 
Jack Spencer to the 
firm’s Nashville office. 
Floyd returns to the 
firm after a two-year 
stint work-
ing on 
constitu-
tional and 
civil rights 
issues at the American 
Civil Liberties Union of 
Tennessee. She will 

focus on 
litigation, 
dispute 
resolution, 
victims’ 

rights, education law, 
labor and employment 
law and appellate 
work. Spencer joins 
the firm after clerking 
for Bankruptcy Court 
Judge William R. 
Sawyer in the Middle 
District in Alabama and 
serving as an intern 

in the Civil Rights and 
Claims Division of the 
Tennessee Attorney 
General’s Office. At the 
firm, he will focus on 
commercial litigation, 
creditors’ rights, 
litigation and dispute 
resolution. 

Former Tennessee 
Attorney General Bob 
Cooper has been 
appointed Nashville’s 
newest law director. 

He began working for 
the city on Nov. 4. Coo-
per previously worked 
for Bass Berry & Sims 
in its compliance and 
government investiga-
tions practice. Cooper 
also was serving on 
the city’s community 
oversight board but 
resigned from that 
post after accepting 
the law director job. In 
other city government 
news, Nashville Metro 

Council attorney Mike 
Jameson has left that 
post to begin serving 
as director of legisla-
tive affairs and senior 
adviser to Nashville 
Mayor John Cooper.

Madeline E. Mc-
Neeley was recently 

promoted 
to partner 
at Harris 
Lowry Man-
ton LLP. She 

serves in the firm’s 
Atlanta office, where 
she focuses on prod-
uct liability, wrongful 
death, personal injury 
and appellate litiga-
tion. Prior to joining 
the firm in 2011, she 
clerked for Judge 
Peter T. Fay of the 
U.S. Court of Appeals 
for the Eleventh 
Circuit and as a staff 
attorney to the circuit. 

McNeeley

Welborn

Brown

McNeely

Floyd

Spencer

Katie Reed Edge 

congratulates 

KATIE EDGE
on her retirement! We are grateful for 
her years of service to her clients, her 
community and the Firm.

ButlerSnow.com
ON TARGET!

When you advertise with the Tennessee Bar Association, your message hits
home with thousands of Tennessee lawyers who rely on the TBA to keep them
informed, educated and engaged.

Don’t miss the mark. Find out now how you can advertise in the Tennessee Bar
Journal, the TBA.org website or at one of the TBA’s popular CLE programs.

Contact Stacey Shrader Joslin
sshraderjoslin@tnbar.org

(615) 277-3211



McNeeley graduated 
from the University of 
Tennessee College of 
Law in 2008.

The Heritage Law 
Group in Gallatin 
celebrated five years 
of service to residents 
of Kentucky and Ten-
nessee in September 
with an event for 
friends and family and 
ribbon cuttings with 
two local chambers 
of commerce. The 
firm also holds events 
for its clients and the 
public such as the 
Elder Care Expo, Wills 
for Heroes, food drives 
and educational sem-
inars. Jake Mason 

established the law 
group.

At the recent Tennes-
see General Sessions 
Judges Conference in 
Chattanooga, Henry 
County General Ses-
sions Judge Vicki S. 
Snyder became the 
first female judge to 
win the conference’s 
top honor, the Judge 
Leon Ruben Award 
for Excellence. In 
addition, the newly 
created Lifetime 
Achievement Award 
was given to Hamilton 
County General Ses-
sions Judge Clarence 
E. Shattuck Jr., who 
recently retired after 

36 years on the bench, 
and The Friend of the 
Conference Award 
was presented to Tim 
DiScenza, former dis-
ciplinary counsel for 
the Board of Judicial 
Conduct.

Junaid 
Odubeko, 
a partner 
in the 
Nashville 
office of 

Bradley Arant Boult 
Cummings, has 
received the firm’s 
2019 Diversity Lead-
ership Award, which 
recognizes a partner 
who demonstrates an 
exceptional commit-

ment to promoting and 
advancing diversity 
within the firm. 
Odubeko, a member 

of the firm’s recruiting 
committee and chair 
of the Lawyers of Col-
or Resource Group, is 

also a graduate of the 
TBA’s Leadership Law 
program. He focuses 
his practice on com-
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Odubeko

Birmingham-based law firm Maynard Cooper & Gale has acquired 
the Nashville-based firm of McKenzie Laird and re-opened the office 
under its own moniker. Maynard Cooper’s national practice focuses on 
corporate law and litigation for a range of industries, including health 
care, technology, finance and government contracting. The Nashville 
office also will handle commercial real estate matters. McKenzie 
Laird attorneys joining Maynard Cooper include Robert Laird, Talbott 
Ottinger and Donald McKenzie as shareholders, and Jennifer 
Johnson and Brandi Maiorino as associate attorneys.

SUCCESS!
continued from page 9
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Knoxville lawyer ROBERT LOUIS CROSSLEY 
JR. died Oct. 24 at the age of 66. Born in New 
York state, Crossley was raised in Knoxville. 
He later attended Vanderbilt University for his 
undergraduate studies and the University of 
Tennessee College of Law for his law degree, 
which he earned in 1979. Crossley practiced 
with Baker, Worthington, Crossley, Stansberry 
& Woolf; Walt, Dyer and James; and Long, 
Ragsdale & Waters PC, mostly in the areas of 
commercial litigation, administrative, regula-
tory and employment law. The family requests 
that donations in Crossley’s honor be sent to 
the Knoxville Bar Foundation, P.O. Box 2027, 
Knoxville 37901-2027.

Former public defender and Lebanon attorney 
COMER LEWIS DONNELL died Oct. 24 at 
age 79. Donnell earned his law degree from 
Vanderbilt University Law School, afterwards 
serving as city attorney for Lebanon and Water-
town, Wilson County attorney, and director of 
petroleum taxes for the state. In 1989, Donnell 
was appointed, and later elected, public 
defender in the 15th Judicial District where he 
worked until his retirement in 2018. Memorial 
donations may be made to College Hills Church 
of Christ, 1401 Leeville Pike, Lebanon 37090; 
Lebanon Gideon Camp, P.O. Box 591, Lebanon 
37088; or the Tennessee Association of Crimi-
nal Defense Lawyers, 530 Church St., Ste. 300, 
Nashville 37219.

Memphis attorney LENARD PHILIP HACKEL 
died Oct. 14. He was 79. Born and raised in 
Memphis, Hackel earned his law degree from 
the University of Memphis Cecil C. Humphreys 
School of Law in 1967. After graduation, Hackel 
worked in civil rights for a social service organi-
zation. He then went into private practice with 
the law firm of Nicholson, Hackel and Nicholson 
and later worked as a civil servant for Shelby 
County.

Knoxville lawyer LEWIS RUSSELL HAGOOD 
died Oct. 11 at the age of 89. Hagood graduated 
first in his class from the University of Tennes-
see College of Law in 1963 and subsequently 
practiced for more than 50 years, specializing 

in labor and employment law. He was a senior 
partner at his firm Arnett, Draper & Hagood. 
He also was active in the legal community, 
serving as a member of the Tennessee Board 
of Law Examiners from 1994 to 2001 and as its 
president in 2002. He also was a member of the 
Knoxville Bar Association’s Judicial Committee. 
The family requests that memorial donations be 
sent to The Salvation Army, 409 Broadway, P.O. 
Box 669, Knoxville 37901-0669 or the University 
of Tennessee Foundation, Lewis Hagood Endow-
ment, c/o Ryan Young, University of Tennessee 
College of Law, 1505 W. Cumberland Ave. Ste. 
248, Knoxville 37996.

Knoxville lawyer DANIEL FISHER MCGEHEE 
died Oct. 29 at the age of 75. McGehee gradu-
ated from the University of Tennessee in 1964 
and joined the National Guard, where he rose 
to the rank of Sergeant First Class. From 1969 
to 1971 he worked for a political consulting 
firm in Washington, D.C., where he ran polling 
for Howard Baker’s first statewide election. 
McGehee returned to Tennessee to attend the 
University of Tennessee College of Law, gradu-
ating in 1974. He then founded his own law firm 
in downtown Knoxville where he remained the 
principal partner for the remainder of his life. 

Former University of Memphis Law Dean 
NICHOLAS L. WHITE died Oct. 14 at age 94. 
An Ohio native, White served in the U.S. Marine 
Corps during World War II, seeing action in the 
battles of Guam and Iwo Jima. Following the 
war, White attended the University of Cincinnati 
School of Law, graduating with honors in 1956. 
He practiced real estate and construction law 
for a Cincinnati law firm for 14 years and then 
took a position as professor and assistant dean 
at Indiana University School of Law. In 1977, 
White was named dean of the Cecil C. 
Humphreys School of Law, serving there until 
1984, and then again as interim dean from 1992 
to 1993. He retired in 2011. Memorial contribu-
tions may be made to the Cecil C. Humphreys 
School of Law, 1 N. Front St., Memphis 38103 or 
the Third Marine Division, Caltrap, P.O. Box 466, 
Lisbon, OH 44432 (include a note that the gift is 
being given in memory of White). 

Bean

plex commercial and 
business disputes and 
real estate litigation 
as well as regulatory 
and political matters. 
Outside the office, 
Odubeko serves as 
legal counsel to the 
Tennessee Senate 
Democratic Caucus 
and as an adjunct 
professor of campaign 
finance and elections 
law at Vanderbilt Uni-
versity Law School. 

Alan Bean has joined 
the Nash-
ville office 
of Starnes 
Davis Florie 
as a partner. 

A native of Middle 
Tennessee, Bean has 
been practicing law in 
Nashville since gradu-
ating from Vanderbilt 
University Law School 
in 2007. He focuses 
his practice on health 
care liability, premises 
liability, products 
liability and personal 
injury cases. He also 
advises health care 
providers and handles 
appellate, administra-
tive and peer review 
matters. 

Hamilton County 
Mayor Jim Cop-
pinger recently 
named members 
to the Chattanooga 
and Hamilton County 
Yellow Rose Centen-
nial Committee, which 
will help plan local 
commemorations for 

the upcoming anniver-
sary of ratification of 
the 19th Amendment, 
which gave women 
the right to vote. 
Committee members 
include Chattanooga 
lawyer Marcy Eason, 
a past president of the 
Tennessee Bar Asso-
ciation and a member 
with the law firm of 
Miller & Martin, and 
Lynda Minks Hood, 
executive director of 
the Chattanooga Bar 
Association.

Michael Milligan is 
the TBA’s new AV and 

Webcasting 
coordinator. 
He is a 
grew up in 
Charlotte, 

North Carolina, and 
graduated from Appa-
lachian State Universi-
ty in 2015. He moved 
to Nashville soon after 
and began working in 
live A/V and produc-
tion for Lipscomb 
University, Brentwood 
Baptist Church, the 
Nashville Sounds, and 
other companies on 
a freelance basis. He 
is an avid sports fan, 
loves music and plays 
bass guitar and piano 
in his free time.

Milligan replaces 
Steve King, who held 
the position for nearly 
eight years. King has 
moved with his family 
to Florida. 
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DISABILITY 
INACTIVE
The law license of 
the following lawyers 
were transferred to 
disability inactive 
status: 

Davidson County 
lawyer Patrick 
Brocklin Parks, on 
Oct. 4; and 

Hamilton County 
lawyer William 
Lloyd Stanley Jr., 
on Oct. 16. 

They may not prac-
tice law while on 
inactive status but 
may petition the court 
for reinstatement by 
showing by clear and 
convincing evidence 
that the disability has 
been removed and 
they are fit to resume 
the practice of law.

REINSTATED
Shelby County 
lawyer Clay M. 
McCormack was 
reinstated to the 
practice of law on 
Oct. 29 subject to 
certain conditions, 
including the require-
ment that he engage 

a practice monitor. 
McCormack was 
suspended by the 
Tennessee Supreme 
Court on Oct. 5, 2018, 
for five years, with 
one year to be served 
on active suspension 
and the remaining 
four years to be 
served on probation. 
McCormack filed 
a petition for rein-
statement, which the 
Board of Professional 
Responsibility re-
ported it found to be 
satisfactory.

Knox County lawyer 
Kristal Lyn Muse 
was reinstated to the 
practice of law on 
Sept. 30. Muse had 
been placed on inac-
tive status on Dec. 
28, 2012. She filed 
a petition for rein-
statement, which the 
Board of Professional 
Responsibility  
reported it found  
satisfactory.

Mississippi lawyer 
Christine Bocek 
Whitman was 
reinstated to the 

practice of law on 
Oct. 4. She was 
placed on inactive 
status on May 19, 
2014. Whitman filed 
a petition for rein-
statement, which the 
Board of Professional 
Responsibility  
reported it found  
satisfactory.

REINSTATEMENT 
PETITION 
DISMISSED
Texas lawyer Arienne 
Brint Lebow filed a 
petition for reinstate-
ment on June 7. The 
Tennessee Supreme 
Court responded that 
the petition would 
not be acted on until 
outstanding CLE obli-
gations were resolved. 
On Sept. 27, the court 
sent a second letter 
informing Lebow that 
if outstanding CLE 
obligations were not 
resolved by Oct. 28 
his petition would be 
dismissed. As of Oct. 
28, Lebow had not 
complied with CLE 
obligations. Therefore, 
the petition was dis-
missed.

The Tennessee 
Supreme Court on Oct. 
17 denied motions 
from Davidson County 
lawyer Brian Phillip 
Manookian, who had 
sought to have his 
suspension from the 
practice of law dis-

solved. The court on 
Oct.11 had reinstated 
a suspension against 
Manookian for vio-
lations of conditions 
imposed on May 17 as 
part of an agreement 
to lift his suspension 
and place him on pro-
bation instead. That 
same day, Manookian 
filed a petition for 
dissolution of the 
suspension. On Oct. 
15, he filed another 
petition arguing that 
he did not meet the 
qualifications for sus-
pension. After review-
ing both petitions, the 
Board of Professional 
Responsibility deter-
mined that Manookian 
had failed to establish 
good cause for disso-
lution or modification 
of the suspension.

SUSPENSION 
DISSOLVED
On Sept. 19, the 
Tennessee Supreme 
Court dissolved a 
suspension that had 
been imposed on 
Davidson County 
lawyer M. Andrew 
Holland on March 
9, 2018, for failure 
to respond to the 
Board of Professional 
Responsibility. On July 

10, 2018, the disci-
plinary complaint was 
resolved, negating 
the need to continue 
the suspension. The 
court’s action was 
made retroactive 
to July 10, 2018. 
Holland, however, was 
not reinstated and 
remains suspended 
based on disciplinary 
action taken on Sept. 
7, 2010. An entry in 
the November 2019  
issue of the Tennessee 
Bar Journal indicated 
incorrectly that he had 
been reinstated.

SUSPENDED
The Tennessee 
Supreme Court on 
Oct. 8 suspended 
Williamson County 
lawyer Matthew 
David Dunn for five 
years, with three 
years to be served 
on active suspension 
and two years to be 
served on probation. 
The court conditioned 
the probation on Dunn 
engaging a practice 
monitor, obtaining 10 
additional hours of 
CLE and being eval-
uated by TLAP for a 
monitoring agreement. 
The court took the 
action after finding 

that Dunn failed to dil-
igently respond to dis-
covery requests and 
motions; comply with 
discovery obligations; 
appear for scheduled 
court hearings; halt 
the dismissal of his 
client’s case; and 
promptly inform his 
client of the dismissal. 
The court also found 
that he intentionally 
took advantage of his 
relationship with the 
client to pressure her 
to settle her claim 
and withdraw a dis-
ciplinary complaint. 
These actions were 
determined to violate 
Rules of Professional 
Conduct 1.3, 1.4, 1.8(h)
(2), 3.2, 3.4(c) and (d), 
8.1(a) and 8.4(a), (c) 
and (d).

On Oct. 29, the 
Supreme Court of 
Tennessee suspended 
Knox County lawyer 
Wendell Kyle Hall 
for two years, with 60 
days to be served on 
active suspension and 
the remainder to be 
served on probation. 
The court also direct-
ed Hall to engage a 
practice monitor and 
a certified public ac-
countant, open a new 

Compiled by Stacey Shrader Joslin from information provided by the 
Board of Professional Responsibility of the Tennessee Supreme Court. Licen-
sure and disciplinary notices are included in this publication as a member 
service. The official record of an attorney’s status is maintained by the board. 
Current information about a particular attorney may be found on the board’s 
website at www.tbpr.org/for-the-public/online-attorney-directory.



IOLTA account and 
obtain 15 hours of CLE 
on law office man-
agement and trust ac-
counting procedures. 
The court found that 
Hall deposited funds 
from a settlement 
into his trust account, 
converted those funds 
to pay for personal 
expenses, and failed 
to promptly notify a 
third party that he had 
received the funds. In 
a separate case, the 
court found Hall failed 
to serve a defendant, 
failed to properly 
dismiss the case, 
refiled the case im-
properly, and did not 
consult with his client 
regarding a motion to 
dismiss. He also was 
found to have filed a 
notice of appeal with-
out advising his client, 
failed to comply with 
appellate procedures, 
failed to respond to a 
show cause order, and 
caused the appeal to 
be dismissed. Finally, 
the court found Hall 
failed to inform his cli-
ents that their lawsuit 
had been dismissed 
in the trial court and 
on appeal. His con-
duct was determined 
to violate Rules of 
Professional Conduct 
1.2, 1.4, 1.15 and 8.4.

The Tennessee 
Supreme Court on 
Oct. 11 reinstated a 
suspension against 
Davidson County 
lawyer Brian Phillip 
Manookian that it 
had dissolved in May 
pursuant to certain 

conditions. The court 
determined that 
Manookian violated 
those conditions when 
he (1) sent an email to 
the client of opposing 
counsel to intimidate 
the client and under-
mine the relationship 
with his lawyer, and 
(2) sent opposing 
counsel an email con-
taining a photograph 
of his wife and home, 
causing opposing 
counsel to fear for his 
family’s safety. The 
court rejected the ex-
planations Manookian 
provided for these in-
cidents, noting that he 
has been disciplined 
previously for sending 
threatening and coer-
cive emails regarding 
the families of oppos-
ing counsel.

The Tennessee 
Supreme Court on Oct. 
14 suspended Shelby 
County lawyer Gail 
Ostby Mathes for 
two years, with six 
months to be served 
on active suspension 
and 18 months to be 
served on probation. 
The court conditioned 
probation on payment 
of restitution to three 
former clients, contin-
ued compliance with 
a TLAP contract and 
engaging a practice 
monitor. The court 
considered multiple 
complaints against 
Mathes. She acknowl-
edged failing to (1) 
properly supervise a 
legal assistant in her 
office, (2) commu-
nicate with several 

clients, (3) refund 
unearned retainers, (4) 
provide diligent legal 
services, (5) provide 
documentation of her 
IOLTA account after 
an overdraft and (6) 
respond to disciplinary 
complaints. Her ac-
tions were determined 
to violate Rules of 
Professional Conduct 
1.3, 1.4, 1.5, 1.15(d), 
1.6(a) and (d), 5.3(a), 
(b) and (c), 8.1(a) and 
(b), and 8.4(a), (c), (d) 
and (g).

The Tennessee 
Supreme Court sus-
pended Wendell 
J. O’Reilly on Oct. 
17 after finding 
that he failed to 
respond to the Board 
of Professional 
Responsibility. He is 
immediately precluded 
from accepting any 
new cases.

Bedford County lawyer 
Christopher Paul 
Westmoreland was 
suspended on Oct. 
16 for nine months, 
with one month to 
be served on active 
suspension and the re-
mainder to be served 
on probation. The 
Tennessee Supreme 
Court conditioned 
the probation on 
Westmoreland engag-
ing a practice monitor. 
The court found that 
while representing a 
client injured in an ac-
cident, Westmoreland 
filed the complaint 
after the statute 
of limitations had 
expired, resulting in 

dismissal of the case. 
In addition, while 
representing a client 
appealing a general 
sessions judgment 
to circuit court, the 
Supreme Court found 
that Westmoreland 
failed to appear at 
mediation and trial, 
and failed to notify his 
client of the date, time 
and location of the 
trial. Westmoreland 
admitted to violating 
Rules of Professional 
Conduct 1.1, 1.3, 1.4, 
3.4(c) and 8.4(a) and 
(d).

CENSURED
Shelby County lawyer 
William Allan Cohn 
was censured on Oct. 
22 after the Tennessee 
Supreme Court found 
that he mishandled a 
nonrefundable fee and 
cost deposit paid by a 
client for representa-
tion in an uncontested 
divorce. After com-
pleting the necessary 
pleadings, the client’s 
wife refused to sign 
the documents and 
Cohn was terminated 
by the client. Cohn 
believed that the fee 
agreement entitled 
him to additional fees 
so he used the cost 
deposit to cover those 
fees. The court found 
that no costs had been 
incurred during the 
course of the repre-
sentation so the cost 
deposit should have 
remained in Cohn’s 
IOLTA account until 
refunded to the client. 
His actions were 
determined to violate 

Rules of Professional 
Conduct 1.15(c) and 
8.4(a). The court also 
directed him to pay 
restitution to his 
client.

Shelby County law-
yer Jahari Mabry 
Dowdy was cen-
sured on Oct. 4. The 
Tennessee Supreme 
Court approved the 
action after Dowdy 
failed to transfer funds 
into escrow while 
representing a client 
in a guardianship 
case. The board also 
reports that Dowdy 
did not respond to 
subsequent inquiries 
and directives from 
the court and the clerk 
and master, and failed 
to maintain good com-
munication with the 
client. These actions 
were determined 
to violate Rules of 
Professional Conduct 
1.1, 1.3, 1.4(a), 3.2, 
3.4(c) and 8.4(g).

Shelby County law-
yer Don Anthony 
Handley was 
censured on Oct. 10 
based on two com-
plaints. The Tennessee 
Supreme Court found 
that in the first com-
plaint, Handley failed 
to timely file suit for a 
personal injury client. 
In the second com-
plaint, the court found 
that he delayed trans-
ferring settlement 
funds from a trust 
account to a medical 
provider claiming a 
subrogation interest. 
In both complaints, 

Handley also failed 
to maintain good 
communication with 
his clients. His actions 
were determined 
to violate Rules of 
Professional Conduct 
1.1, 1.3, 1.4, 1.15 and 
1.16(d).

On Oct. 4, Davidson 
County lawyer James 
Broderick Johnson 
was censured by the 
Tennessee Supreme 
Court with the condi-
tion that he pay fees 
owed to the board. 
The board took the ac-
tion after determining 
that Johnson made 
a misrepresentation 
during a hearing, 
though he later cor-
rected the statement. 
Johnson acknowl-
edged that he violated 
Rules of Professional 
Conduct 3.3(a)(1) and 
8.4(c).

ADMINISTRATIVE 
SUSPENSIONS
Notice of attorneys 
suspended for, and re-
instated from, admin-
istrative violations – 
including failure to 
pay the Board of 
Professional 
Responsibility licens-
ing and inactive fees, 
file the required IOLTA 
report, comply with 
continuing legal edu-
cation requirements, 
and pay the Tennessee 
professional privilege 
tax – is on the TBA 
website at www.tba.
org/directory-listing/
administrative- 
suspension-lists. 
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“I detected the distinct odor of marijuana.”   
This phrase is used by police in courtrooms across the nation every day 

to provide probable cause to obtain a warrant or justify a search. 
A distinctive odor can provide probable cause to believe that an automo-

bile, home or other area contains contraband. Tennessee courts have held 
the smell of contraband sufficient to establish the probable cause neces-
sary for police to obtain a search warrant or to conduct a search or seizure 
under the automobile or exigent circumstances exception to the warrant 
requirement.1 This is known as the “plain smell” doctrine.2

 The plain smell doctrine has been 
applied to methamphetamine3 and other 
drugs or substances,4 but the most fa-
mous reindeer of all in plain smell cases 
is marijuana. The compelling premise of 
the doctrine with respect to marijuana 
has always been that there is nothing on 
Earth you can legally possess that smells 
precisely like marijuana. Therefore, if 
one detects the odor of marijuana, illegal 
contraband is probably present. If illegal 
contraband is probably present, law 
enforcement now has probable cause. 
If law enforcement has probable cause 
they can search your entire vehicle and 
its compartments or get a warrant to 
search your home. 

At least this was the case before the le-
galization of hemp as it is now defined by 
federal and Tennessee law.5 The legaliza-
tion presents a problem for law enforce-
ment policing marijuana possession. 

As recognized by the Tennessee Bu-
reau of Investigation, “[T]here’s no way 
under a trained eye or even a trained 
microscope that you can tell the differ-
ence between [legal hemp and] high 
grade marijuana, so I think that you can 

only imagine the investigative nightmare 
or hurdles that that would present.”6 In 
addition, “[t]he crime lab has provided 
hemp samples to K-9 handlers for them 
to experiment with, and they confirmed 
what they feared, which was their dog 
simply cannot tell the difference be-
tween hemp and marijuana.”7 Legal 
hemp and illegal marijuana smell the 
same, “both unburned and burned.”8 

With the market for hemp projected 
to be a $20 billion industry by 2024,9 
this article will explain how the premise 
of plain smell is now bankrupt. 

What Has Changed: 
Analysis of Hemp Legislation
On Feb. 7, 2014, the Agricultural Im-
provement Act of 2014 (the 2014 Farm 
Bill) was signed into law.10 That bill de-
fines the term “industrial hemp” as “the 
plant Cannabis sativa L. (Cannabis) and 
any part of such plant, whether growing 
or not, with a delta-9-tetrahydrocan-
nabidiol (THC) concentration of not 
more than 0.3 percent on a dry weight 
basis.”11 

Even Dogs Can’t Smell the Difference

continued on page 16
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Section 7606 of the 2014 bill allows 
individual state governments to autho-
rize the growth and cultivation of in-
dustrial hemp for “purposes of research” 
notwithstanding prohibitions contained 
within the Controlled Substances Act 
(CSA).12 Thus, with the passage of 
the 2014 bill, for the first time since 
“marihuana”13 was added as a Sched-
ule I drug under the CSA, there was a 
federally legal route for the production 
and cultivation of the cannabis plant. 
Section 7606, however, left open many 
important questions about the legality of 
industrial hemp.

One of the questions of chief impor-
tance was whether cannabis that met 
the definition of “industrial hemp” was 
actually legal under federal law. The CSA 
still defined “marihuana” as a Schedule 
I controlled substance, the possession 
or distribution of which was subject to 
federal criminal penalties.14 The CSA 
defined “marihuana” as “all parts of the 
plant Cannabis, whether growing or not; 
the seeds thereof; the resin extracted 
from any part of such plant; and every 
compound, manufacture, salt, deriv-
ative, mixture, or preparation of such 
plant, its seeds or resin.”15 As such, there 
was no carve-out under the CSA for 
legal “industrial hemp” and federal law 
appeared to be in conflict as to whether 
cannabis with less than 0.3 percent THC 
was federally legal or not, and if so, to 
what extent.

The provisions allowing for the 
growth of industrial hemp were not 
self-executing. Growth or cultivation 
of industrial hemp would be permitted 
only in states that passed: (i) legislation 
allowing for the growth of industrial 
hemp; and (ii) regulations governing in-
dustrial hemp cultivation through their 
state department of agriculture.16 

On May 13, 2014, the Tennessee Code 
was amended, allowing for the growth 
of industrial hemp and directing the 
State Department of Agriculture to enact 
governing regulations.17 Unlike the fed-
eral 2014 Farm Bill, Tennessee amended 

the definition of the term “marijuana” 
under the state criminal code to exclude 
“industrial hemp.”18 The Tennessee De-
partment of Agriculture enacted regula-
tions, which went into effect in 2015,19 
and the first legal industrial hemp crop 
since marijuana was outlawed under the 
CSA was grown in the state that year.

On Dec. 20, 2018, the Agricultural 
Improvement Act of 2018 (the 2018 
Farm Bill) was passed.20 The 2018 bill 
alters the definition of the term “mar-
ihuana” under the CSA by excluding 
hemp grown pursuant to the 2018 Farm 
Bill Act, clarifying once and for all that 
hemp is a federally legal crop, sepa-
rate and distinct from its illicit cousin, 
marijuana.21 The 2018 bill also alters the 
2014 definition of the term “hemp” — 
no longer “industrial hemp.” Hemp is 
now defined as, “the plant Cannabis sati-
va L. and any part of that plant, includ-
ing the seeds thereof and all derivatives, 
extracts, cannabinoids, isomers, acids, 
salts, and salts of isomers, whether 
growing or not, with a THC concentra-
tion of not more than 0.3 percent on a 
dry weight basis.”22 This new definition 
recognizes the legality of derivative 
products such as CBD oil, which have 
been the crux of the economic benefits 
offered by the hemp industry. 

Tennessee followed suit in 2019 by 
adopting a definition for “hemp” which 
is identical to the federal definition.23 The 
Tennessee legislature also amended the 
criminal code to include the term “smok-
ing hemp,” which is defined as “hemp that 
is offered for sale to the public with the 
intention that it is consumed by smoking 
and that does not meet the definition of a 
vapor product.”24 This is an explicit recog-
nition that legal hemp can be smoked in 
the same way as illegal marijuana. 

Indistinguishable: The  
Chemistry and Properties of 
Hemp and Marijuana
William Shakespeare is famous for 
coining the phrase, “A rose by any other 
name would smell as sweet.” For the 

“There’s no way 

under a trained eye 

or even a trained 

microscope that you 

can tell the difference 

between [legal hemp 

and] high grade  

marijuana, so I think 

that you can only 

imagine the  

investigative night-

mare or hurdles that 

that would present.”
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purposes of this article, that phrase 
could be retooled to state, “A cannabis 
plant by any other name would smell 
just as pungent.” 

To understand the differences between 
legal hemp and illegal marijuana, it is al-
most as important to understand where 
the two are indistinguishable. When 
discussing “hemp” henceforth, we are 
referring to hemp produced for medic-
inal or health benefit purposes, that is, 
for the high-CBD, low-THC content of 
its flower, not hemp produced for indus-
trial purposes. CBD-Hemp has more in 
common with the physical characteris-
tics of illegal marijuana than industrial 
hemp produced for its fiber, which is 
grown in long bamboo-like shoots.

Both legal hemp and illegal marijuana 
derive from the plant genus Cannabis and 
have nearly identical smells, textures, 
tastes, and looks, whether they are being 
grown, harvested, stored, ingested or 
smoked. Both legal hemp and illegal mar-
ijuana can be derived from the three rec-
ognized Cannabis sativa L. species: Can-
nabis sativa, Cannabis indica and Cannabis 
ruderalis.25 Most of the minor differences 
between the two are attributable to the 
cultivar or variety they are derived from. 
In fact, the only real difference between 
hemp and marijuana is a legal one based 
on chemical composition. Hemp contains 
0.3 percent or less THC whereas marijua-
na contains more.26 

There are at least 113 different cannabi-
noids found in varying concentrations in 
a given cannabis plant.27 These chemical 
compounds are named for their effect 
on cannabinoid receptors — the endo-
cannabinoid system in the body. THC 
and CBD have emerged to be two of the 
most important cannabinoids, as they 
are two of the most highly concentrated 
in cannabis,28 and they are valued for 
their uses: THC for its illicit, psycho-
active effects (and as a measuring stick 
for determining legality under the 2018 
Farm Bill); and CBD for its emerging 
medical/health benefits. Cannabinoids are 
odorless, colorless and tasteless, and thus 

the varying concentrations of THC, CBD 
or other cannabinoids within a particular 
plant do not contribute to its physically 
discernable attributes. The big takeaway 
here is that the only way to tell whether 
a given cannabis plant is high enough in 
THC to run afoul of the law is through 
sophisticated laboratory analysis (or may-
be through ingesting or smoking it). 

On Aug. 26, 2019, the Tennessee 
Bureau of Investigation (TBI) issued a 
memo — in step with at least three oth-
er states30 — that appears to confirm the 
purchase and availability of new equip-
ment capable of testing for this purpose, 
although in limited circumstances.31 Per 
the TBI memo, this expensive testing is 
available for charges of felony posses-
sion of plant material only — expressly 
excluding commonly possessed items 
like edibles, vaporized oil cartridges and 
other derivates — and only if the case 
proceeds to trial and the district attor-
ney’s office requests the testing.32 For 
misdemeanor charges and felony charges 
that do not proceed to a trial where the 
DA requests testing, a rudimentary field 
test like the Duquenoise-Levine test or 
the new 4-AP color test developed by 
Swiss police would be the only chem-
ical analysis performed.33 Field testing 
appears to be left up to the local police 

department policy.34 If testing is not 
performed in the field, results will likely 
not be available until after an individual 
has been charged and appears in court. 
More importantly, the question remains 
of whether the plain smell of marijuana 
alone provides an officer with probable 
cause to even search for items to test. 
The answer is no. 

An entirely different chemical com-
pound is responsible for the odor of can-
nabis: terpenes.35 Terpenes are chemical 
compounds produced by many different 
species of plants that are meant to repel 
pests and attract pollinators.36 Cannabis 
is particularly rich in terpenes, although 
many of these terpenes can be found 
in other plants as well. For instance: 
(i) pinene is located in pine trees; (ii) 
linalool can be found in lavender; (iii) 
myrcene, the most prevalent terpene in 
many varieties of cannabis, can be found 
in hops; (iv) limonene can be found in 
lemons; and (v) caryophyllene can be 
found in black pepper.37 

This last terpene, caryophyllene, 
found in cannabis and black pepper, 
is important because it is this terpene 
that drug detection dogs are trained to 
detect.38 Specifically, they are trained to 
detect beta-caryophyllene or caryophyl-
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lene oxide, which is a byproduct of the 
cannabis drying procedure.39 Neither 
caryophyllene, nor any other terpene 
naturally deriving from Cannabis, is 
illegal in and of itself, and thus the smell 
alone is insufficient evidence of illegality. 

What Is Plain Smell?
The Fourth Amendment guarantees 
the right of the people to be free from 
unreasonable searches and seizures. A 
search is reasonable when it is support-
ed by a warrant or circumstances exist 
justifying an exception to the warrant 
requirement. Warrants must be support-
ed by probable cause. 

One circumstance that justifies an ex-
ception to the warrant requirement arises 
in searches of automobiles fittingly called 
the “automobile exception.” Basically, if 
an officer has probable cause to believe 
an automobile contains contraband or 
evidence of a crime, the officer can search 
the entire vehicle including all containers 
inside it without a warrant under cer-
tain circumstances. What might give an 
officer probable cause to get a warrant for 
the search of a home or to immediately 
search an automobile and its compart-
ments under the automobile exception? 
Enter, the plain smell doctrine. 

The plain smell doctrine states that 
a distinctive odor can provide proba-
ble cause to believe that contraband is 
present. Armed with probable cause, law 
enforcement officers can obtain a warrant 
or immediately proceed with the search 
of a vehicle. In Tennessee, the plain smell 
doctrine was introduced through a Court 
of Criminal Appeals opinion in Hicks v. 
State in 1975.40 Russell Hicks was pulled 
over in his van after a quick series of traf-
fic violations. Upon approach, the officer 
opened the driver door to Hicks’s van, 
performed a search of the vehicle after 
smelling marijuana, and placed Mr. Hicks 
under arrest for unlawful possession of 
the pistol he found on the floorboard. 
Marijuana was later found during an in-
ventory search of the impounded vehicle. 
On appeal of the trial court’s ruling that 

the officer was qualified to recognize the 
odor of marijuana smoke, the Court of 
Criminal Appeals found that the smell 
established probable cause to believe a 
crime other than a traffic violation had 
been committed, therefore justifying the 
warrantless search.41 

The Tennessee Supreme Court made 
clear this state’s adoption of the plain 
smell doctrine the following year in 
State v. Hughes.42 Since Hughes, Tennes-
see appellate courts have reinforced 
and consistently applied the doctrine. 
Every criminal lawyer in Tennessee has 
anecdotal experience with the phrase 
“the distinctive odor of marijuana.” State 
v. Crosby, a 2014 Court of Criminal 
Appeals opinion, contains a particularly 
illustrative example: 

Investigator Smith asserted that raw 
marijuana emitted an odor, even 
in small amounts. He described 
it, saying, “Marijuana gives off an 
extreme odor. I mean, there’s no other 
smell like it. . . . But, yes, the smallest 
amount of marijuana does give off a 
very strong odor.43 

This testimony in Crosby perfectly 
demonstrates the basic premise of plain 
smell; there is no odor precisely the 
same as that of marijuana that emits 
from an item one can legally possess. 
That has changed with the legalization 
of hemp. 

Why Does It Matter?
Among the exceptions to the search war-
rant requirement, plain smell is both the 
easiest to assert and the most difficult 
to combat. If a police officer is willing 
to testify that they detected the odor 
of marijuana emitting from a vehicle, 
it is extremely difficult to persuasively 
argue otherwise. Probable cause is an 
objective determination, considering the 
information known by the officer at the 
time of the search. A search premised 
on the plain smell of marijuana could be 
upheld even if no marijuana is subse-
quently discovered. As of right now, 

plain smell allows the warrantless search 
of a vehicle based solely on the odor and 
physical properties of a completely legal 
product, hemp. 

The Tennessee Bureau of Investiga-
tion, however, has recognized recently 
that no law enforcement officer can 
visually tell the difference between legal 
hemp and illegal marijuana — nor can 
its officers or its K-9s detect the dif-
ference in odor (as is explained in our 
discussion of terpenes above).44

Looking Forward
Given the developments in the legal 
landscape and growth of the hemp mar-
ket, the odor of cannabis can no longer 
provide probable cause to search a vehi-
cle or get a warrant because no human 
being (or drug dog) can smell or visually 
distinguish between illegal marijuana and 
legal hemp.

A recent Pennsylvania trial court order 
granting a qualified medical marijuana 
patient’s motion to suppress the search of 
his vehicle on the sole basis of marijuana 
odor included this summary of expert 
testimony:

Dr. Gordon explained that there is no 
distinguishable physical difference be-
tween the green leafy medical marijua-
na and regular marijuana purchased 
on the streets. Indeed, the chemical 
compositions are the same...45 

The court ruled that the smell of mari-
juana was no longer per se indicative of a 
crime.47 

Many jurisdictions that have either 
decriminalized or legalized possession of 
marijuana in small amounts have litigated 
similar versions of this issue. In ruling 
that the odor of marijuana alone could 
not support the warrantless search of an 
automobile, the Supreme Judicial Court 
of Massachusetts held:

In sum, we are not confident […] that 
a human nose can discern reliably 
the presence of a criminal amount 
of marijuana, as distinct from an 

PLAIN SMELL
continued from page 17
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amount subject only to a civil fine. In 
the absence of reliability, “a neutral 
magistrate would not issue a search 
warrant, and therefore a warrantless 
search is not justified based solely on 
the smell of marijuana whether burnt 
or unburnt.”48 

To date, the issue raised in this article 
has not been litigated and ruled on by 
any appellate court in Tennessee. The 
same argument, however, applies to legal 
hemp versus marijuana. A nose cannot 
reliably discern between the two.

Bipartisan efforts are currently under 
way in Tennessee to amend the law to ad-
dress some of these issues. House Bill 274 
and Senate Bill 279 seek to de-schedule 
all hemp-derived products. The legisla-
tion also proposes the following addition 
to Chapter 7 of Title 40 of the Tennessee 
Code Annotated governing arrests for 
criminal conduct:

No person shall be subjected to a 
search by a law enforcement officer or 
by another person acting under the 
direction, supervision, or authority 
of a law enforcement officer based 
solely upon the detection of the odor 
of the cannabis plant, including the 
odor of any emission produced only 
by the burning or vaporization of the 
cannabis plant.49 

The Senate bill was passed on second 
consideration and referred to the Senate 
Judiciary Committee on Jan. 31, 2019, 
and remains there. The House bill has 
been in the Constitutional Protections 
and Sentencing Subcommittee of the 
House Judiciary Committee since April 
3, 2019. This legislation, if passed, 
will codify the death of plain smell in 
Tennessee with respect to state courts. 
It will have no impact on the federal 
courts. It will also have no impact on 
plain view searches or seizures, which 
are as prevalent as plain smell cases. If 
the legislation does not pass, an ap-
pellate court case must be brought to 
challenge the decayed constitutionality 

of warrantless searches based on plain 
smell. In the interim, district attorneys 
general should instruct their prosecutors 
to dismiss cases where officers collected 
evidence through searches based solely 
on plain smell. 50

Remember Investigator Smith’s testimo-
ny from the Crosby case discussed supra, 
“[T]here’s no other smell like [marijua-
na]”? This critical premise to the plain 
smell doctrine is no longer true. Hughes 
and its progeny, holding probable cause 
can be established solely by the distinct 
odor of marijuana, can no longer stand as 
good law.51 

By the thousands, citizens are now fre-
quently and legally in possession of hemp 
that smells like marijuana, looks like mar-
ijuana, and smokes like marijuana. 

In other words, the distinct odor we 
should all detect is the death of plain 
smell.52 
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The compelling premise of the Plain Smell doctrine 
with respect to marijuana has always been that there 
is nothing you can legally possess that smells precisely 
like marijuana. However, now-legal hemp and illegal 
marijuana smell the same, both unburned and burned. 
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Ethical Campaign 2019 December 2 3 Dual

Ethics Roadshow 2019 (Knoxville) December 4 3 Dual

Ethics Roadshow 2019 (Chattanooga) December 5 3 Dual

Leadership Academy December 9 5.75 Dual

Ethics Roadshow 2019 (Memphis) December 9 3 Dual

Ethics Roadshow 2019 (Nashville) December 10 3 Dual

Year End CLE Blast - Johnson City December 10 Up to 7 Hours of Live CLE

Year End CLE Blast - Nashville December 16 Up to 9 Hours of Live CLE

Year End CLE Blast - Nashville December 17 Up to 9 Hours of Live CLE

Year End CLE Blast - Nashville December 18 Up to 9 Hours of Live CLE

Ethics Roadshow 2019 (Jackson) December 16 3 Dual

Ethics Roadshow 2019 (Johnson City) December 18 3 Dual

Year End CLE Blast - Nashville December 30 Up to 11 Hours of Live CLE

Year End CLE Blast - Nashville December 31 Up to 7 Hours of Live CLE

Construction Law Forum 2020 January 24, 2020 5.25 Gen., 1 Dual

CLE Ski 2020 January 25-30, 2020 12 Gen., 3 Dual

Business Law Forum 2020 April 30, 2020 TBD

17th Annual Bankruptcy Law Forum May 15, 16, 17, 2020 TBD

Upcoming Programs

CLE for TENNESSEE
December 2019

Elizabeth Stengel is speaking at the 
Construction Law Forum 2020: The 
Art of Arbitration from A to Z, Janu-
ary 24 at the Tennessee Bar Center.  

For more than 20 
years, Beth Stengel 
has represented 
a diverse mix of 
owners, contrac-
tors, suppliers, de-
sign professionals 
and sureties. She 
has counseled 
clients through various facets of 
the construction process, including 
entity formation; licensing and reg-
istration; certification as a minority, 
woman or disadvantaged business 
entity; identification and manage-
ment of risks; claims management; 
and dispute resolution. She has also 
worked in a variety of areas includ-
ing contract negotiations, insurance 
requirements, and bonding and 
regulatory project requirements for 
her clients.
In the area of surety law, Stengel 
represents clients in connection with 
all types of bonds, including perfor-
mance, payment and miscellaneous 
bonds. She has assisted sureties, 
contractors, subcontractors and 
owners with all types of bonding 
matters. Because of her extensive 
litigation experience, she is the Prac-
tice Area Leader for the Litigation 
Practice Group for the firm. In 2017, 
she was elected the first female 
president of the Tennessee Associa-
tion of Construction Counsel. 
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Faculty Highlight

Elizabeth Stengel

Welcome to CLE for Tennessee.
This special section uses the icons below to 
indicate which amenities are included with 
featured CLE programs. The icons appear 
between the title and pricing information.

Parking

Food

Premium Coffee

Internet
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CLE for TENNESSEE
Register now at cle.tba.org

FRESH 
COFFEE

                   With every CLE program

TBA’s 1Click Series
The TBA’s 1Click series of CLE programs allows you to 
stay on top of practice developments with easy access 
to online programs. Look for sets of ethics programs 
and courses by practice area in our 1Click offerings.

Administrative 
Law Updates 
1.75 General 
Creditors Practice 
Updates 
3 General and .75 
Dual (Ethics)
Criminal Law 
Updates 
3 General 
Elder Law Basics 
4 General
General CLE 
Complete 8-Hour 
Package
Health Law Basics 
3 General
Juvenile and 
Children’s Law 
3 General and 1.25 
Dual (Ethics)
Law Tech 
4.5 Dual (Ethics) 
Real Estate  
Advanced 
2.75 General

A Lawyer’s  
Roadmap to 
Discovery 
2.5 General
Intellectual  
Property Law 
Advanced 
1 General and 1.5 
Dual (Ethics) 
Disability Law 
1.75 General 
 and 1 Dual (Ethics) 
Tort and Appellate 
3.75 General  
and 1 Dual (Ethics) 
Estate Planning 
and Probate 
3.75 General
Environmental 
Law Updates 
3 General
Construction Law 
 5.75 General and 
.75 Dual (Ethics)
Business Law 
4.75 General  
and 1 Dual (Ethics)

Labor &  
Employment 
5.25 General
Family Law 
3.25 General 
 and 1 Dual (Ethics) 
Local Government 
4 General 
and 1 Dual (Ethics)
Litigation and 
Appellate 
3 General 
 and 2 Dual (Ethics)
Real Estate  
Essentials 
2.5 General
LGBT Law 
2 General 
 and 2 Dual (Ethics)
Federal  
Practice Law  
1 General 
 and 1 Dual (Ethics) 
Elder Law 
3.75 General

The Ethical Campaign
December 2 in Nashville, 
Tennessee Bar Center  
8:30 a.m. - 11:45 a.m.
Credits: 3 Dual

For attorneys interested in: Ethics
This advanced-level program for state and local lawmakers, judges, 
candidates for executive, judicial or legislative positions, campaign chairs 
and campaign treasurers and their counsel will include all aspects of the 
law and ethics of election for office. The program will include the ethical 
issues involved in compliance with election law provisions required by the 
ethics rules, compliance with campaign finance practices, conformity with 
the “Comprehensive Governmental Ethics Reform Act,” and an analysis of 
the provisions of the Code of Judicial Conduct and Rules of Professional 
Conduct provisions touching on elections. 
Breakfast will also be provided.

Speakers: Lucian Pera, Guilford F. Thornton Jr., Stephen Zralek,  
William Young

$145 TBA Members
$320 Nonmembers (includes  
TBA Complete Membership)
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CLE for TENNESSEE
Register now at cle.tba.org

REGISTER TODAY 
AT CLE.TBA.ORG

Ethics Roadshow 2019

For attorneys interested in: Ethics Law
What to expect when you’re expecting. 2019 is almost over and more than 
just time is moving fast.  The pace of change is rapid, including in the area 
of legal ethics.  As a result, the future is nigh but also now.  As this goes to 
press, there are now a handful of states that have either already adopted, 
or are seriously considering, fundamental changes to the ethics rules that 
will fundamentally reshape the landscape for legal services.  These changes 
have at their core re-examination of rules regarding how lawyers and 
people who aren’t licensed to practice law interact, including RPC 5.4 and 
RPC 7.2.  This year’s Roadshow will offer a crash course in what all of this is 
about, and what you can expect with regard to these potential fundamental 
changes to the landscape. 

Speaker: Brian Faughnan

KNOXVILLE
December 4
UT Conference Center Room 413AB  
9 a.m. - 12:15 p.m.
Credits: 3 Dual

CHATTANOOGA
December 5
The Chattanoogan Hotel - Ballroom 1
9 a.m. - 12:15 p.m.
Credits: 3 Dual

MEMPHIS
December 9
Holiday Inn at the University of Memphis
9 a.m. - 12:15 p.m.
Credits: 3 Dual

NASHVILLE
December 10
Millennium Maxwell House - Grand 
Ballroom East
9 a.m. - 12:15 p.m. 
Credits: 3 Dual

JACKSON
December 16
Jackson Chamber of Commerce
9 a.m. - 12:15 p.m.
Credits: 3 Dual

JOHNSON CITY
December 18
ETSU Millennium Centre
9 a.m. - 12:15 p.m.
Credits: 3 Dual

$145 TBA Members
$320 Nonmembers (includes  
TBA Complete Membership)

TBA Leadership  
Academy
December 9 in Nashville, 
Tennessee Bar Center  
9:30 a.m. - 4:15 p.m.
Credits: 5.75 Dual

For attorneys interested in: Ethics, Leadership Skills
Develop leadership skills, build characteristics of effective leadership, and 
identify strategies to overcome challenges. Brought to you by leadership 
professionals, Buck Lewis, Douglas Blaze and Bill Lockett. Leadership ex-
plored through an interactive curriculum designed to look at the challeng-
ing characteristics needed in today’s leaders. The Leadership Academy will 
put you with today’s leaders to be mentored, challenged and encouraged. 
Attendees will view and discuss Ted Talks on Everyday Leadership, Grit 
and Leaving a Legacy. Academy faculty will help you identify leadership 
characteristics and barriers. Attendees will gain insight from one another as 
well as from our faculty.
Executive lunch will be provided.

Speakers: Douglas Blaze, George Lewis III, William Lockett Jr.

$255 TBA Members
$430 Nonmembers (includes  
TBA Complete Membership)
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CLE for TENNESSEE
Register now at cle.tba.org

End 2019 on a High Note in Music City

CLE BLAST
Fast, Convenient  
Last-Minute CLE

Earn up to 15 hours of CLE before December 31
Need a few CLE hours fast, before December 31? This year’s CLE Blast 
is back with more options for you to earn the live dual or general CLE 
hours you need.   

Take as many or as few hours as you need!
The December 31 CLE deadline is quickly approaching. This popular 
program offers all-day CLE options, both general and dual credit, on 
multiple days in December.

JOHNSON CITY December 10, 9 a.m – 4:30 p.m. 
  Earn up to 7 dual hours
NASHVILLE December 16,17,18, 7 a.m – 5 p.m. 
  Earn up to 9 hours of dual or  
  general credit each day
NASHVILLE December 30, 7 a.m – 6:45 p.m. 
  Earn up to 11 hours of dual or  
  general credit
  December 31, 7 a.m. - 2:30 p.m. 
  Earn up to 7 hours of dual or  
  general credit

This program is sponsored by Clio

Free WiFi

With every CLE program
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Register now at cle.tba.org
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• Complete all 15 hours of CLE
• Beautiful ski resort setting
• Quality continuing legal education sessions
• Ethics credit
• Plenty of time for sessions and skiing

CLE Ski - 2020

January 25-30, 2020
Snowmass, CO
Credit: 3 Dual, 12 General

Register 
Today!

A TBA Tradition 
The Stonebridge Inn is located in the heart of Snowmass Village, one of 
Colorado’s premier ski resorts. Just ten miles southwest of Aspen, The 
Stonebridge Inn is central to four remarkable ski areas: Snowmass, Aspen 
Highlands, Aspen Mountain and Buttermilk.
As Snowmass premiere slope side resort, this luxurious ski lodge and con-
dominium resort combines the amenities and services of an upscale hotel 
with all the comforts of home. Please join us for the opening reception on 
Saturday January 25, to kick off this year’s program.

$795 TBA Members
$860 Nonmembers (includes  
TBA Complete Membership)
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             Free Parking

With every CLE program

Construction Law  
Forum 2020

Business Law Forum 
2020

17th Annual  
Bankruptcy Law Forum

January 24 in Nashville, 
Tennessee Bar Center  
9 a.m. - 4:45 p.m.
Credit: 5.25 General, 1 Dual

For attorneys interested in: Construction Law
Having a commercial construction dispute resolved via binding arbitration 
is fast becoming the norm, with litigation the exception. This seminar is for 
lawyers who are both new to this field of law and those who are experi-
enced in Arbitration, and will cover all aspects of commercial arbitration 
from A to Z. This information-packed, full-day program will provide 6.25 CLE 
hours, including 1 hour of ethics credit.

Speakers: Adam Knight, Jason Shade, David Taylor, John Blankenship, 
James (Tim) Crenshaw, Timothy Gibbons, James Kay Jr, Jerry Martin, Vic 
McConnell, Todd Panther, J Scarbrough, Elizabeth Stengel

Save the Date!
April 30, 2020 
Details for this program coming soon

Speakers: Joan Heminway, Van East III, Christopher Hanewald,  
Ansley Moses

Save the Date!
May 15, 16, 17, 2020
Details for this unique weekend retreat coming soon!

Speakers: Marvin Clements Jr., Hon. Suzanne Bauknight,  
Hon. James Croom, Hon. Randal Mashburn, Hon. Nicholas Whittenburg

$315 TBA Members
$490 Nonmembers (includes  
TBA Complete Membership)
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FEATURE STORY

 

By Billy Leslie

Law schools teach what is needed to get licensed and how to ob-

tain that license. What they do not teach are the necessary steps to 

take in order to keep the license up to date. Each state has its own 

requirements, and this guide is meant to help navigate the Tennes-

see rules.  
There are several steps that are re-
quired annually in order to stay current. 
Reporting is required to the Tennessee 
Board of Professional Responsibility and 
the Tennessee Commission on Continu-
ing Legal Education. As well, there is the 
payment of the Tennessee Professional 

Privilege Tax each year.
While not completely comprehensive, 

this guide shows the basic steps to stay 
current with Tennessee Board of Profes-
sional Responsibility and the Tennes-
see Commission on Continuing Legal 
Education.  

How to Maintain Your License, 
Now that You Are an Attorney
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License Renewal
After being sworn in, pursuant to Tennes-
see Supreme Court Rule 9, Section 10, 
you must renew your law license with the 
Board of Professional Responsibility once a 
year on the first day of your birth month.  
After you are sworn in, there is a three-
month reprieve period. At the end of this 
period, the Board of Professional Respon-
sibility will send you an email with an 
invoice that will bridge your registration to 
your birth month. After the initial invoice, 
your annual registration fee will be due 
on the first day of your birth month every 
year. Currently, the fee is $170. To pay the 
fee, log in to the attorney portal on the 
Board of Professional Responsibility’s web-
site (www.tbpr.org). While logged in to the 
site, update any personal information such 
as email or mailing address. If you move at 
any time during the year, you must update 
the BPR within 30 days.  

Pro Bono Hours, IOLTA
Other items you will need to update annu-
ally on the Board of Professional Reponsi-
bility website are any pro bono hours you 
have accumulated and IOLTA (Interest On 
Lawyers’ Trust Accounts) account infor-
mation. Tennessee Supreme Court Rule 8, 
Rule of Professional Conduct 6.1 states that 
all attorneys should aspire to give at least 
50 hours of pro bono service each year. 
You can meet these hours by providing 
legal services either free or at substantially 
reduced fees to persons with limited means 
or groups that primarily address the needs 
of persons with limited means or when 
standard fees would significantly deplete an 
organization’s financial resources.  A third 
way you can meet the hours is by participat-
ing in activities that improve the law, legal 
system or the legal profession. In an effort to 
increase the number of attorneys providing 
pro bono services, the Supreme Court hon-
ors all attorneys providing at least 50 hours 

of service annually by naming them “Attor-
neys for Justice.” These hours are based on 
those you report each year when you renew 
your license with the BPR.  

Tennessee Supreme Court Rule 43 out-
lines the requirements of IOLTA accounts.  
Sections 14 outlines what IOLTA infor-
mation must be submitted at your annual 
license renewal with the BPR. Unless you 
are an exempt lawyer, you must certify 
that all funds in your possession that are 
required to be held in an IOLTA account 
pursuant to Rule of Professional Conduct 
1.1 5(b) are so held, and list the names of 
the financial institutions, and the account 
numbers where the funds are deposited.  
If you are not engaged in private practice, 
employed by the government, serve as 
in-house counsel, or are a teacher of law, 
you may be exempt from this requirement. 
It is a good idea to look at the rule to be 
sure. Upon receipt of the certification, 
the Board of Professional Responsibility 
forwards the information to the Tennessee 
Bar Foundation, and the funds earned on 
these accounts are administered by the 
foundation. 

The purpose of the program is to raise 
money that is distributed, in the form of 
grants, to organizations across Tennessee 
that provide legal services to those that 
could not afford it otherwise.  Funds are 
also distributed to organizations that seek 
to improve the administration of justice 
and to students at state-supported law 
schools. 

More information about the require-
ments of IOLTA accounts, and how they 
help provide legal services to the indigent 
and to organizations that seek to improve 
the administration of justice can be found 
at the Tennessee Bar Foundation’s website,  
www.tnbarfoundation.org/iolta. More 
information about the rules that govern 
IOLTA accounts can be found at the Board 
of Professional Responsibility website, 

www.tbpr.org/for-legal-professionals.   

Continuing Legal  
Education Requirement
Tennessee Supreme Court Rule 21 governs 
the requirements for Continuing Legal Ed-
ucation for attorneys licensed in Tennes-
see. Unless exempt by Tennessee Supreme 
Court Rule 21, attorneys must receive at 
least15 hours of continuing legal education 
each year. Keep in mind that even if you 
are exempt, you must claim the exemption 
annually on your Annual Report State-
ment. 

Passing the bar exam will give you the 
required 12 hours of general CLE and the 
three hours of ethics and professionalism 
credit needed your first year. Each year af-
ter, you are required to fulfill the entire 15 
hours, with at least seven of those hours 
earned in a classroom.  

To receive credit for any hours you earn, 
the continuing legal education activity 
must be approved by the Commission on 
Continuing Legal Education. Any hours 
you earn in excess of the minimum may 
carry over to the succeeding year, but only 
with a maximum of three hours for ethics 
and professionalism and 12 hours of gen-
eral CLE; with a maximum of eight hours 
of distance learning carried over. Most 
approved CLE course providers will report 
the hours for you, but it is a good idea to 
check the Commission’s website from time 
to time to make sure the course has been 
credited to you. You can find that informa-
tion at www.cletn.com.    

Credits for continuing legal education 
may be met in many ways. You can earn 
credits through teaching an approved 
continuing legal education activity or by 
teaching at an approved law school or 
law-related courses at an approved college, 
university or community college. Credits 
also may be earned by your formal enroll-

continued on page 24
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ment and education, either for credit or by 
audit, in an approved law school. You can 
earn further credit through service as a bar 
examiner for the preparation and grading 
of bar exam questions or for service on the 
BPR or any of its hearing committees.  

At its discretion, the Commission may 
award you credit for participation as a 
member of governmental commission 
or committee that is involved in a formal 
review session for proposed legislation; 
writing published articles concerning the 
practice of law; participation in certain 
pro bono activites; or participation in bar 
review courses, although bar exam and 
bar review credit cannot be received in the 
same year.  

For information on other ways to earn 
CLE credit, check the Tennessee Commis-
sion on CLEs website at https://www.cletn.
com/index.php/for-attorneys/rules-regula-
tions.  

The CLE Commission will send an 
Annual Report Statement to you by Feb. 
28 each year. You must complete an 
Annual Report Statement on or before 
March 31 each year, unless exempt. If you 
met all requirements of the Annual Report 
Statement, it will be indicated as such on 
the report you receive from the Commis-
sion and no further action is necessary.  
The report will indicate the completion of 
or exemption from any CLE during the 
preceding calendar year. The report will 
disclose all hours you earned the previ-
ous year, including any hours that will be 
carried over to the following year. If your 
Annual Report Statement demonstrates 
that all requirements have been met and all 
fees due the Commission for the previous 
year have been paid, then you will be 

exempt from the requirement to sign and 
deliver the Annual Report Statement. 

Privilege Tax
As a licensed attorney in Tennessee, you 
are required to pay an annual professional 
privilege tax pursuant to Tenn. Code Ann. 
§67-4-1702. This $400 tax is due on June 
1 each year and must be filed and paid 
electronically.

Bar Memberships
Membership in a local or state bar associ-

ation is not a requirement in Tennessee as 
it is in some other states, but it can prove 
an invaluable resource for guidance and 
helpful information. Some states require 
membership as the bar association is 
responsible for the regulation of the legal 
profession. Those states are said to have 
Mandatory, or Integrated, bars. 

In Tennessee, bar associations are there 
to serve their members, not to regulate 
since that is done by the court. This is 
called a Voluntary Bar. Bar associations 
often provide a variety of CLE’s and other 
benefits, many of which are included in 
the cost of membership.  

You’ll Get Used to It
Failure to meet any of the requirements 
listed above may result in disciplinary ac-
tion up to and including the suspension of 
your license to practice law. The rules are 
updated from time to time, so be sure to 
check the requirements each year, as they 
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Tennessee Supreme Court Rules 
www.tncourts.gov/courts/supreme-court/
rules/supreme-court-rules

Tennessee Board of Professional 
Responsibility www.tbpr.org 

Tennessee Commission on CLE  
www.cletn.com

Tennessee Department of Revenue 
www.tn.gov/revenue/taxes/ 
professional-privilege-tax.html

Tennessee Board of Law Examiners 
www.tnble.org

Tennessee Bar Association  
www.tba.org 

Where to Find Help



may have changed.  
It may seem like a lot, but if you stay on 

top of things, it is pretty easy. If you need 
further information about anything in this 
article, the websites listed on page 24 are 
great resources. As well, you can look to 
your local bar association for guidance and 
helpful information. 

BILLY LESLIE is a law clerk 
for Judge Timothy L. Easter of the 
Tennessee Court of Criminal 
Appeals.  Leslie received his law 
degree from the Nashville School 
of Law in 2017 as a member of the 
Cooper’s Inn Honor Society.  He 

currently serves as Diversity Leadership Institute 
coordinator for the Tennessee Bar Association’s 
Young Lawyer Division. He previously worked for 
Raymond James & Associates, in Nashville, for 
24 years. He received his bachelor’s in business 
administration from Tennessee Technological 
University.
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Representation of individuals, 
businesses, plaintiffs and 
defendants for over 35 years. 
Rule 31 Certified since 2001. 
Every mediation approached 
with thorough preparation, 
unbiased respect for the 
parties and dedication to the 
process of achieving mutually 
acceptable resolutions.

615-838-9403 (cell)  |  615-244-1440 (office)  |  skheard@cclawtn.com

Mediation Services  
Stephen K. Heard

Extensive civil practice and mediation experience. 

 

THE PERFECT GIFT!

CAFEPRESS.COM/TENNESSEEBAR
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including T-shirts, 
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stickers and much 
more — all available in 
your choice of TBA or 
TBA YLD logo designs. 



who liked my odd stories and notions 
about the practice of law, and some 
well-intentioned and thoughtful criticism 
for straying from the traditional subjects 
usually covered in those columns. As a 
former English and journalism teacher, I 
was simply delighted to have the forum.  

“Bank on It,” while different from the 
President’s Perspective, has afforded me 
another way to talk about what I love 
doing — representing regulated financial 
services companies. Those who know 
me from my high school days are both 
astounded and terrified that I ended up 
in an industry so dependent on math. I 
struggled through arithmetic, fractions, 
algebra and geometry and didn’t even 
attempt calculus, so walking out of the 
bar exam into the Tennessee Department 
of Financial Institutions in 1983 was a 
stretch for me. 

My second week on the job found 
me on a plane to 
Memphis to help 
close and then sell a 
failed bank. Nothing 
in my law school ex-
perience readied me 
for conducting a bid 
meeting, but new 
friends at the FDIC 
managed to make 
me look semi- 
competent. I made 
the highest grade 
given to date at the 
Nashville School of 
Law the year I took 

Administrative Law, and the professor 
told me I was a born bureaucrat. I took it 
as a compliment.

I recall a meeting of members of a 
bank board called by Commissioner Billy 
Adams. We were going to close the bank, 
and the commissioner wanted to talk to 
the directors ahead of that fateful Friday. 
The commissioner liked to make an 
entrance in those meetings (and unfor-
tunately, there were a lot of them back in 
the mid- to late-1980s), so he sent me in 
to see if the directors were ready. Before I 
could introduce myself, the bank pres-
ident barked at me, “Honey, could we 
get some coffee?  It’s been a long drive.” 
I smiled my best Southern Belle smile 
and said, “Of course — I was just about 
to ask.” I left the conference room and 
found a secretary to help me put together 
a tray of coffee, creamer and sugar, and 
carried it into the room. I served each 
of the men (and almost all bank board 
members were men back then), making 
small talk, and assuring them the com-
missioner would be right in.  

When the commissioner arrived, he 
started the meeting, with me at his side, 
taking notes, but he didn’t bother to 
introduce me. Once he concluded, he 
turned to me and asked, “Did I leave 
anything out, Katie?” I could see the 
directors’ surprised glances as I said, 
“Only a few additions, commissioner 
…” and I talked in more detail about the 
actual process we would go through on 
Friday when we closed the bank. As the 
commissioner left the room, the bank 
president, still in a huff, said, “I under-
stand everything you said, but I have one 
question? Who the hell are you?”  

“I’m the Department’s general counsel,” 
I said. “I’m the one coming for the keys.” 

It’s my favorite story, so forgive me if 

I have spent more time mulling over what I wanted to say in this, 

my final column for the Tennesee Bar Journal than for any other that 

I’ve written. As a proud past president of the Association, I  

was blessed with the privilege of spouting off once a month in the 

President’s Perspective space, getting both rave reviews from folks

Closing the Books
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Katie with Sparrow, Lincoln and Dexter last 
summer. Photo by Beth Sims.



any of my readers have heard it before. 
My world has changed dramatically 
since the 1980s, as has the world of most 
women lawyers. As a bank lawyer, I was 
frequently one of only a few women 
in the room in those days. Today, the 
number of women attending meetings of 
the Tennessee Bankers Association takes 
away the one advantage of being fewer in 
number: now there’s a line for the ladies’ 
room, too.

Between 1983 and when I left state 
government in 1991, I helped close 35 
Tennessee banks, and between 1991 and 
2019, I helped open 28 new banks. It 
was always my goal to open as many as I 
closed, to bring some balance to my uni-
verse, but the Great Recession intervened 
and after 2008, I was only able to open 
one new bank. 

During my years in both government 
service and private practice, it has been 
my pleasure to spend my time with bank-
ers, board members, regulators, accoun-
tants, and bank lawyers in other firms 
on the other side of deals. In my Sunday 
School class one Sunday, we were talking 
about who our friends are, and I said, 
“Bankers, lawyers and accountants.” The 
Vanderbilt scientist in the room piped up, 
“Clearly, you need to get out more!” May-
be so, but I know I’ll miss them all when 
they are no longer part of my every day.

On Dec. 31, 2019, I leave the practice 
of law and the side gig of writing for the 
Journal to be a full-time grandmother 
of my beautiful triplet grandchildren in 
Austin, Texas. Instead of taking meetings 
with bank boards, I will be baking cook-
ies with Sparrow, Lincoln and Dexter, 
age five by then. Instead of persuading 
the Federal Reserve to agree with me 
despite its obsession with precedent, I’ll 
be reading stories to youngsters at the 
kids’ school. Instead of advising clients 
on whether they should consider selling 
their banks, I’ll be the trusted confidante 
to three children who will want to sleep 
over at Nana’s house because she makes 
pancakes for breakfast and doesn’t mind 

if the syrup drips on the table. All my 
business suits are going to Goodwill, and 
I may never wear pantyhose again.  

This next adventure promises to be 
even more fun than its predecessors. 
Getting paid with triplet smiles while we 
make memories together will make me 
wealthy in all the ways that matter.

Thank you for many years of reward-
ing experiences with the Tennessee Bar 
Association and with the best bar journal 
in the country!  

KATHRYN REED EDGE is senior counsel in 
the Nashville office of Butler Snow LLP with 
offices in Tennessee, Mississippi, Alabama, 
Georgia, Colorado, New Mexico, Pennsylvania, 
Louisiana, New York, Texas, Massachusetts, 
Virginia, North Carolina, Washington, D.C., Hong 
Kong, Singapore and London, England. She is a 
member of the firm’s Finance, Real Estate and 
Restructuring Practice Group and has concen-
trated her practice for the past 30+ years in 
representing regulated financial services com-
panies. She is past president of the Tennessee 
Bar Association and a former member of the 
editorial board for the Tennessee Bar Journal.
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KATIE EDGE IS A CRACKERJACK LAWYER. But the thing I have appreciated 
about her most is that she is a storyteller. And a nice person. And possibly also 
because she started out as an English and journalism teacher, a lover of words, 
and that never left her. She began this Second Act of being a lawyer at age 37, after 
teaching in public high schools for years. As Katie retires from the practice of law 
(see more about that on pages 8 and 26), and also from writing her column for the 
Journal, we wanted to remember her contributions that extend far beyond. 

Katie has been writing her “Bank On It” column since July 2009. She has covered 
topics we didn’t even know needed covering, putting it in language for the non-bank-
ing attorney and explaining why they need to know that. It has been a crowd-pleaser. 

She also served on the Journal’s Editorial Board from 2006 until 2010. Her 
English background and attention to detail were a great help. Those on the board 
at that time welcomed her enthusiasm, congeniality, good ideas and institutional 
knowledge.

That institutional knowledge had been collecting for quite a while, because 
before the Editorial Board, she was very involved in the governance of the associa-
tion. She had been active in the TBA and on its Board of Governors: as  
secretary-treasurer, vice president, president-elect and president. She was the TBA’s 
121st president, only the second woman to hold that highest office. A graduate of 
the Nashville School of Law, she had been a lawyer for only 17 years when she was 
sworn in to the presidency. 

One of the jobs that comes with being president is the opportunity and curse of 
writing the monthly “President’s Perspective.” For some presidents it is an absolute 
struggle, with fear, teeth-gnashing and multiple reminders from me — but for 
Katie it always seemed to be the highlight of her month (although I bet that is just 
how she makes everyone feel), done with excitement, thoughtfulness and creativi-
ty. And oh my goodness, she sent it in early every single month, which let’s face it, 
was the main thing that mattered to me anyway. This is a practice she continued 
when she started writing the banking column. Occasionally when it would arrive,  
I would have to look at the calendar to see which issue it was for. 

But We Don’t Want to ‘Close the Books’
By Suzanne Craig Robertson

continued on page 28
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Katie’s columns were not typical. And like current TBA Presi-
dent Sarah Sheppeard, she dug a little extra deep, into personal 
stories to make it so interesting — including quoting judges, 
poets, writers and philosophers (and in Sarah’s case, country 
music songs) to make their points. Katie quoted from a deep 
well, including Shakespeare, Justice Oliver Wendell Holmes, 
Napolean, Ken Burns, Frederick Buechner, William 
Butler Yeats, and yes, “The West Wing.” So much of 
what she wrote in her president’s columns from 
2000 and 2001 are timeless and worth recalling. 
Here are a few:

• In discerning the difference between “dis-
sent” and “disagreement,” she wrote, “When 
the last argument is made, when eloquence 
threatens to set fire to reason, to paraphrase the 
eloquent Mr. Justice Holmes, good lawyers also 
understand how to settle a case, how to compro-
mise when compromise is possible, how to medi-
ate disputes, and how, at the end of the day, to link arms and 
agree to disagree — but as colleagues — not as enemies.” 
She added, “The work of the Tennessee Bar Association is in 
all respects the epitome of compromise — where committed 
volunteers and dedicated and capable staff come together to 
do good work, effect meaningful change, and seek justice. 
As lawyers, we are bound to disagree from time to time. We 
may even feel so strongly about a particular issue that we 
are driven to dissent. But the dissent should not result in an 
abandonment of our common goals.”

• “We all have an opportunity to influence the lives of 
children, young people, college and law students, and 
new lawyers. In every aspect of our lives, we are role models 
for people we don’t even know, for people who only see us as 
lawyers. We can perpetrate the great, negative myths about 
lawyers or we can lead by example. In everything we do in 
public, we are lawyers with many chances to teach lessons 
of good citizenship, of caring for our sisters and brothers less 
fortunate, of civic responsibility.”

• Katie wrote about helping draft Rule 33 and serving 
on the initial Tennessee Lawyers Assistance Program 
Commission: “In all my years of bar work, nothing I’ve ever 
done has been as important or as satisfying. I’ve worked with 
lawyers who have been to hell and back, who have survived 
their drug of choice or emotional impairment with the help 
of their Greater Power, caring family and caring lawyers. I 
have listened to their stories, bittersweet tales of alcohol- 
induced malpractice and personal losses. … When I attend 
conferences with these survivors and recoverers, I am moved 
by the atmosphere of hope, by the pervasive joy for life, by 

the strong sense that we all owe each other a measure of 
caring. …

“Who helps the helper? If the answer isn’t ‘all of us,’ there 
is something truly wrong.”

• “I am not one of those lawyers who makes her living 
in a courtroom. … My skills, such as they are, are best used 
in the boardrooms of banks and corporations where I am com-
fortable with my knowledge, easy on my feet, and have some 

reasonable expectation of competence. My knees get weak 
when I think of pleading a simple landlord-tenant case 

even before a friendly judge. …”
However, she encouraged lawyers to give their 

time to help others in whatever was the best way 
they could. “We, the ones privileged to call our-
selves lawyers, owe a measure of our time, talents 

and money to the administration of justice. If we 
can give a neighbor his day in court, win or lose, we 

work to restore hope. If we can support our legal 
aid societies with contributions of cash, we fuel 
the engines of justice. If we help form a not-for-

profit neighborhood association or family shelter, we make 
our fellow citizens more secure. If we talk to students about 
peaceful ways to solve disputes, we help keep our children 
and grandchildren safe.”

• “Clients now demand quicker turn-around. … I 
sometimes despair that clients have come to expect me not 
only to know the answer without research but to com-
municate it to them at the speed of light. … The younger 
generation of lawyers that has grown up with computers is 
revolutionizing the practice of law, and we must be ready to 
embrace the changes inherent in any new technology. George 
Bernard Shaw said that ‘progress is impossible without 
change; and those who cannot change their minds cannot 
change anything.’ The challenge of change brings with it an 
excitement than none can deny.”

• In early 2001, Katie asked the TBA Board of Gover-
nors to consider appointing a study commission to look 
into the fairness of capital punishment in the state. 

“As president of the Tennessee Bar Association, I am obliged, 
I believe, to address issues concerning the administration of 
justice. I cannot espouse a particular, personal view as that of 
the association and would never do so. But in my role as TBA 
president, what I can do and, I think, must do, is call upon 
members of the legal system in Tennessee to take a hard, thor-
ough look at whether Tennessee’s system is fair and impartial. 
It is not all right to execute an innocent person because he 
has had ineffective counsel. It is not permissible to ignore new 
technology and DNA evidence when it might prove a person’s 
innocence — or even his guilt.”

Close the Books
continued from page 27

continued on page 31

Katie Edge  
TBA President 2000-2001
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A cat may have nine lives, but compared 
to one human life in being, 360 years may 
seem like a perpetuity.3

A statutory long-duration RAP period 
confronting a constitutional prohibition 
may be like an irresistible force meeting an 
immovable object. The experience in three 
states is instructive.

TENNESSEE
“[P]erpetuities … are contrary to the 
genius of a free State, and shall not be 
allowed,” says the Tennessee Constitu-
tion, echoing common law public policy.4 
Notably, “perpetuities” for constitutional 
purposes has never been defined. By 
implication and by case law, the English 
common law Rule Against Perpetuities 
prevailed in Tennessee after it gained state-
hood in 1796.

In 1994, Tennessee adopted the Uni-
form Statutory Rule Against Perpetuities 
(USRAP), codified in Tenn. Code Ann. §66-
1-201, et seq., superseding the common 
law rule.5 The key change was to allow a 
90-year “wait and see” period in which 
an interest might vest, after which a still 
nonvested interest could be reformed by 
a court to vest. The 90-year duration was 
not a substantial change from the possible 
duration of the common law period of 
lives in being plus 21 years.

In 2002, this column6 noted that a dozen 
or so states, in the competition for out-of-
state trust business, were either repealing 
their RAP completely7 or vastly extend-
ing the 90-year period, such as Florida’s 
adoption of 360 years in which to vest. The 
column added that “the common law rule 
served a valuable social objective….  

[R]epeal is not generally enacted for 
reasons of policy, since USRAP adequately 
addresses the shortcomings of the rule. 
Rather, commerce has trumped policy, 
much to the chagrin of those who still 
believe the rule serves a vital purpose.”

Predictably, Tennessee joined the 
movement in 2007, as amended further 
in 2010, by extending its vesting period to 
360 years. The constitutionality of Tennes-
see’s current statute seems never to have 
been addressed.

Nine states, including Tennessee, have constitutional prohibitions on per-

petuities.1 Many states, including Tennessee and four others of those nine, 

have by statute extended the applicable Rule Against Perpetuities (RAP) peri-

od for vesting far beyond lives in being plus 21 years, to 360 years or longer.2

Is Tennessee’s Rule Against  
Perpetuities Unconstitutional?

WHERE THERE’S A WILL DAN W. HOLBROOK
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continued on page 30

A Primer on Perpetuities
The common law public policy was 
that property remain alienable and 
inheritable and therefore productive 
for the common good. Two doctrines 
emerged for enforcement. First, a rule 
against perpetuities applied to future in-
terests, such as interests in trust, its most 
famous formulation being as follows: 
“No [nonvested property] interest is good 
unless it must vest, if at all, not later than 
21 years after some life in being at the 
creation of the interest.”17 Any theoretical 
potential violation of that rule, no matter 
how remote the possibility, invalidated 
the interest at inception, perplexing 
generations of law students and leading 
to unintended consequences in practice. 
Second, a rule against restraints on alien-
ation voided any restraint on alienation 
in conjunction with a “general estate,” 
such as fee simple, except for “limited or 
partial restraints on alienation that are 
reasonable and limited,”18 as determined 
by the courts.
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NORTH CAROLINA
Tennessee, originally part of North Caroli-
na territory, had borrowed much of its law 
from its parent state, including copying 
verbatim this provision in the North Car-
olina Constitution: “[P]erpetuities … are 
contrary to the genius of a free state and 
shall not be allowed.”8

In 2007, North Carolina completely re-
pealed its RAP as to remoteness of vesting 
in trusts, although it explicitly retained a 
prohibition on restraints on alienation.9

In 2010, in the Benson case,10 the North 
Carolina Supreme Court dismissed an 
appeal from the Court of Appeals that had 
denied a constitutional challenge to the 
RAP, on the basis that the state Constitu-
tion did not prohibit trusts that allow for 
indefinite postponement of vesting, only 
indefinite restraints on alienation. Under 
principles enunciated by the U.S. Supreme 
Court,11 the state Supreme Court’s dismiss-
al of the appeal is considered a decision on 
the merits. As we might say in Tennessee, 

“That dog don’t hunt.”

ARIZONA
The Arizona Constitution contains this 
provision: “[N]o law shall be enacted 
permitting any perpetuity or entailment in 
this State.”12

In 2008, the Arizona version of USRAP, as 
adopted in 1994, was amended to extend 
the vesting period to 500 years, provided 
that the Trustee has a power of sale. 

On July 2, 2018, the Arizona Attorney 
General issued Opinion No. 118-006 
(R17-010), holding that Arizona’s RAP, 
as amended, “likely” violates the Arizona 
Constitution.13 The opinion recognized the 
Benson case in North Carolina but differen-
tiated the constitutional language.

On May 23, 2019, Les Raatz, a prom-
inent trust and estate lawyer in Arizona, 
sent an open letter to the Arizona Attorney 
General, accompanied by a legal brief, re-
questing that the opinion be either revised 
or withdrawn.14 Mr. Raatz had authored a 
law journal article in 2017 arguing that the 

Arizona Constitution did not prohibit re-
mote vesting of trust interests, only exces-
sive suspension of the power of alienation 
of title,15 the same distinction upon which 
the Benson case upheld the constitutional-
ity in North Carolina. At the time of this 
writing, the Attorney General had not yet 
responded to Mr. Raatz.

The bottom line is that changes in the 
RAP in almost all states are in many ways 
desirable, as the common law RAP was too 
often unjust, and modern amendments 
have been useful.16 Many irrevocable trusts 
have been created under Tennessee law 
explicitly allowing up to 360 years to vest 
in beneficiaries. Let sleeping dogs lie.   

DAN W. HOLBROOK practices estate law with 
Egerton, McAfee, Armistead & Davis PC, in Knox-
ville. He is a fellow and regent of the American 
College of Trust and Estate Counsel, and is  
certified as an estate planning law specialist by 
the Estate Law Specialist Board Inc. He can be 
reached at dholbrook@emlaw.com. 
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NOTES 
1. States with constitutional prohibitions on per-

petuities are Arizona, Arkansas, Montana, Nevada, 
North Carolina, Oklahoma, Tennessee, Texas and 
Wyoming.

2. The five states with constitutional prohibi-
tions on perpetuities that have nevertheless set 
long (or no) limits on remoteness of vesting in 
trusts are Arizona (500 years), Nevada (365 years), 
North Carolina (perpetual), Tennessee (360 years) 
and Wyoming (1,000 years). The other four states 
with constitutional prohibitions on perpetuities 
have enacted USRAP or otherwise allowed refor-
mation so as not to invalidate property interests 
that violate the common law RAP, without extend-
ing the potential vesting period beyond 90 years.

3. For humans who rarely live beyond age 100, 
360 years may as well be perpetual. A 360-year 
trust ending now would have been created in 
1659, when the population of the territory later 
known as Tennessee was mostly native Indians, 
nearly two centuries before most were forcibly 
removed to Oklahoma in the Trail of Tears.

4. Const. 1870, Art. 1, §22.
5. Holbrook, “A Practitioner’s Guide to Perpetu-

ities Reform in Tennessee,” Tenn. Bar J., Nov/Dec 
1994.

6. Holbrook, “The Rule Against Perpetuities: 
Time to Re-Examine?” Tenn. Bar J., April 2002.

7. The first state to repeal its RAP completely 
was South Dakota in 1983, followed by Delaware 
in 1995.

8. Constitution of North Carolina, Article I, Sec. 
34, adopted in December 1776.

9. N.C.G.S. Section 41-23(h).
10. Brown Bros. Harriman Trust Co., N.A. v. Ben-

son, 698 E.2d 391 (N.C. 2010).
11. R. J. Reynolds Tobacco Co. v. Durham County, 

North Carolina, 479 U.S. 130 (1986).
12. Ariz. Const. Art. II, § 29.
13. www.azag.gov/opinions/i18-006-r17-010.
14. www.emlaw.com/links/Arizona_AG_ 

Opinion.pdf.
15. Raatz, “State Constitution Perpetuities Pro-

visions: Derivation, Meaning, and Application,” 48 
Ariz. St. L. J. 803 (2017).

16. One study found that through 2003, states 
that repealed their RAP experienced $100 billion 
more growth in their trust businesses than states 
that had retained their RAP, and current commen-
tators believe that study vastly understated the 
effect of validating perpetual or nearly perpetual 
trusts. Horowitz and Sitkoff, “Unconstitutional 
Perpetual Trusts,” Vanderbilt Law Review (Aug. 8, 
2014).

17. Professor John Chipman Gray, The Rule 
Against Perpetuities §201 (4th ed. 1942).

18. 20 Tenn. Jur., Perpetuities, §7.

The TBA Board of Governors voted 
by a narrow margin at its April 7, 
2001, meeting not to proceed with 
her recommendation. If you ever need 
an example of responsibility with 
grace, here it is in her response to 
that: “Regardless of whether members 
favored or opposed the proposal to 
study issues relating to capital justice 
in Tennessee, the dialogue has been 
professional, intelligent and civil. The 
Board exercised its best judgment, and 
that’s what the democratic process and 
leadership is about.”

• “We cannot be all things to all 
people or be every place at once when 
people need us, but we can be in the mo-
ment and do the best we can while we’re 
there. I am fond of telling people that the 
cleaners lost my Wonder Woman cos-
tume, and I broke my magic wand during 
the ’60s, but what I’ve seen volunteers in 
this association do this year has renewed 
my faith and changed my life. If I were a 

poet, I could write about it.”
• There was a huge celebration of 

women “pioneer” lawyers while she 
was TBA president. What she wrote 
then about those early strong and gutsy 
women lawyers, applies to her, too: 

 “Edna Ferber wrote that ‘living in 
the past is a dull and lonely business, 
looking back strains the neck muscles, 
causes you to bump into people not 
going your way.’ I do not disagree, but 
I also agree with Germaine Greer who 
said that there have been ‘women in 
the past far more daring than we would 
need to be now, who ventured all and 
gained a little, but survived after all.’”

As readers, we are grateful to have 
benefitted from what Katie has “ven-
tured, gained and survived” — because 
she shared it with us through the 
42 columns she has written for this 
magazine. For decades, in fact, we have 
banked on it. 
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In the interim, her children were scat-
tered to institutions and to their fates as 
orphans. In Say Nothing: A True Story of 
Murder and Memory in Northern Ireland 
(2019), New Yorker writer Patrick Rad-
den Keefe follows the long trail of the 
McConville disappearance, which he sees 
as a key to understanding “the Troubles” 
and the uneasy peace following the Good 
Friday Agreement of 1998. In trying to 
unravel the mystery of the McConville 
disappearance, Keefe also describes the 
unlikely but pivotal role played by the 
American legal system.

1972 was perhaps the height of the 
Troubles in Northern Ireland, which 
traced its roots to a centuries’ old strug-
gle for Irish independence and to the 
partition of Ireland into a predominantly 
Catholic Republic of Ireland in the south 
and a British territory of Northern Ireland 
for the six majority-Protestant counties in 
the North. Spurred by demagogues and 
sectarian hatreds on both sides, a period 
of violent ethnic cleansing in Belfast and 
Derry led to a resurgence of the Irish 
Republican Army in 1969. This IRA 
included a new faction, the Provision-
al IRA or “Provos,” who were younger, 
more radical, and more committed to 
violence as a means to independence. 
Keefe focuses his narrative on three icons 
of the Republican movement: Dolours 
Price, Brendan Hughes, and Gerry Adams 
— later head of the Sinn Fein Republican 
political party.

Dolours Price, along with her sister 

Marian, came from a family legendary for 
its stalwart Republican heroes, including 
her aunt Bridie, blinded in an IRA bomb 
blast. After unsuccessful efforts to secure 
change for Northern Catholics through 
the Irish Civil Rights Movement of the 
late 1960’s, the Price sisters joined the 
Provos. Photogenic, radical,and fearless, 
they became well known to law en-
forcement and to the British Army and 
intelligence services. In March 1973, the 
Price sisters were part of an IRA squad 
who placed bombs in London, including 
one at the Old Bailey criminal courts. 
Arrested as they tried to flee back to Bel-
fast, the Price sisters and their allies were 
tried and convicted. When the sisters 
were near death from a hunger strike in 
a British prison, the British government 
relented and returned them to Ireland to 
finish their sentences at the Armagh jail, 
where they were welcomed as heroines of 
the cause. While there, however, Dolours 
Price would become disillusioned with 
the IRA and would suffer from eating 
and psychological disorders that would 
plague her for the rest of her life.

Brendan “Darkie” Hughes was one of 
the legends of the IRA’s Belfast Brigade, 
serving as its Operations Officer and 
playing a role in the “Bloody Friday” 
bombings in Belfast. Arrested and in-
terned at the notorious Long Kesh prison, 
Hughes joined the original IRA hunger 
strikes, which were deemed a tactical fail-
ure when broken without concessions in 
order to save lives. In 1981, Bobby Sands 

On a bitter winter night in west Belfast in December 1972, the IRA 

came for Jean McConville. Surrounded by most of her 10 children, the 

widowed McConville was bundled out of her apartment by masked 

men and women, accompanied by a few neighbors who wore no dis-

guise. Her body would be found more than three decades later, buried 

on a desolate beach in the Republic of Ireland.

Say Nothing

By Patrick Radden Keefe 

Doubleday  |  $15.99  

| 441 pages | 2019
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and nine other IRA prisoners would die 
in a second round of hunger strikes, 
which were deemed a political success 
that made it possible for Sinn Fein to 
enter government in the UK and the 
Republic of Ireland. Hughes later escaped 
prison and returned to his military role in 
Belfast, only to be recaptured and impris-
oned yet again. Like Price, he would later 
grow disillusioned with the peace of 1998 
and spend his last years lost in bitterness 
and regret.

The most ambivalent of the three cen-
tral characters is Adams, who has stead-
fastly denied ever being a member of the 
IRA — yet has been identified by many 
others as the officer in command of the 
Belfast Brigade. As Hughes put it, “even 
the dogs” in Belfast knew Adams was in 
the IRA. Imprisoned with Hughes at Long 
Kesh, Adams turned to politics and — 
eventually — away from open support for 
violence. Many of his former colleagues 
contend that he continued to send Provos 
to kill and to die on missions, only to be 
subsequently disavowed by Sinn Fein 
and Adams. When Adams helped to 
secure the Good Friday Agreement in 
1998, many of his old Provo colleagues, 
including Price and Hughes, felt that he 
had betrayed them by promoting IRA 
disarmament and accepting a settlement 
short of independence for the North.

The Jean McConville case might have 
remained a mystery if not for the Easter 
Accords. As part of that process, both 
sides were encouraged to provide infor-
mation on missing and “disappeared” 
persons, often those suspected of being 
informants or “touts” for the British. 
When Troubles researcher Ed Moloney 
partnered with Boston College to cre-
ate and host a collection of confidential 
interviews with former combatants for 
both sides — who were promised that 
the interviews would remain sealed until 
after their death — -the fuse was lit for 
a bitter fight over evidence related to the 
disappearance.

Following the release of a book by Mo-
loney in 2010 based in part on his inter-
views with the by-then deceased Hughes, 
the Police Service of Northern Ireland 
(PSNI) issued a treaty request, which 

resulted in a subpoena to Boston College 
for its interviews related to the McCon-
ville case. In his, Hughes had indicated 
that Adams had ordered the execution of 
McConville as a British informer and had 
debated IRA officer Ivor Bell on wheth-
er to leave her body in the street as a 
public warning to others (the customary 
disposition) or to hide it to avoid adverse 
publicity for killing a widowed mother 
of ten. According to Hughes, Adams won 
and the body was disappeared.

Protracted litigation followed in Mas-
sachusetts and the First Circuit. See, e.g., 
In re Request from the United Kingdom, 
718 F.3d 13 (1st Cir. 2013); In re Dolours 
Price, 685 F.3d 1 (1st Cir. 2012). Eventu-
ally, BC turned over numerous recordings 
and transcripts related to the McConville 
case. Ivor Bell was charged as an accom-
plice to her murder but never stood trial 
due to dementia. Adams was brought in 
for questioning in a highly-publicized 
incident in 2014 but was never charged. 
He continued to deny knowledge of the 
case, or that he had ever been a member 
of the still-illegal IRA. In the interim, 
the remains were located in 2003 and 
returned to her surviving children for a 
funeral in the same west Belfast neighbor-
hood from which she was abducted, with 
her coffin carried past what remains of 
the bleak Divis Flats housing project from 
which she was taken.

Working through several interviews 
with Price, Keefe concludes that she was 
one of a three-member squad from the 
Provos’ special “Unknowns” unit who 
transported McConville to her final inter-

rogation and, later, helped to execute her. 
While no conclusive evidence exists, he 
makes a strong case for the likely identity 
of her killers. The evidence of whether 
McConville was, in fact, an informant 
for the British remains ambivalent. Her 
children insist that she was nothing more 
than a widowed mother of 10, struggling 
with depression and trying to raise her 
children alone in a war zone. They be-
lieve that she was falsely accused because 
of her aid to a wounded British soldier, 
although that incident also remains 
oblique.

With its focus on multiple figures 
over almost 50 years, Say Nothing can 
sometimes leave the general reader at 
sea. In addition, the intricacies of Irish 
and English politics can be daunting 
for an American. Nevertheless, Keefe’s 
prose is always clear and often striking. 
His narrative raises important issues of 
loyalty, commitment, and the efficacy of 
violence as a political tool. Above all, he 
shows the human cost of such violence to 
all concerned, whether victims, survivors, 
or perpetrators. Did Adams sell out his 
cause and comrades for personal power 
and glory? Or did he take courageous and 
necessary steps to end pointless suffering? 
On these and other enduring questions 
of the Troubles, Say Nothing has much to 
tell us. 

GARY C. SHOCKLEY is a shareholder with Baker, 
Donelson, Bearman, Caldwell & Berkowitz PC 
in Nashville and a graduate of the University of 
Tennessee College of Law.



Focus for a Peaceful End of Year

SPARK!  ALL THE COLORS OF THE WORLD

Remember the October issue where we talk-

ed about ways to handle stress better (https://

www.tba.org/journal/relaxed-practice)? 

Mindfulness and meditation are two of the 

ways that help. One way to lose yourself and 

not stress is to take a few minutes and color! 

(Our page is coated so you may need markers 

instead of crayons.) 

We wish you a peaceful, colorful end to 

2019 in whatever way works best for you. 
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