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Relationship 

Rule 1.7. Conflict of Interest: Current Clients. 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent 

conflict of interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to another client; or 

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's 

responsibilities to another client, a former client or a third person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client 

if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each 

affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim by one client against another client represented by the 

lawyer in the same litigation or other proceeding before a tribunal; and 

(4) each affected client gives informed consent, confirmed in writing. 

(c) A lawyer shall not represent more than one client in the same criminal case or juvenile delinquency proceeding, unless 

(1) the lawyer demonstrates to the tribunal that good cause exists to believe that no conflict of interest prohibited 

under this Rule presently exists or is likely to exist; and 

(2) each affected client gives informed consent. 

Annotations 

Commentary 

Comment. 

Case Notes 

1. Conflict of Interest. 

2. Suspension. 

3. No Conflict. 

1. Conflict of Interest.
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Defendant's counsel was properly disqualified where an actual conflict of interest existed because counsel was also a part time 

assistant district attorney in the same county where the case was being prosecuted, counsel's dual roles in the same county 

created an actual conflict of interest that the state could not be forced to waive, and the conflict of interest superseded 

defendant's right to the counsel of his choosing. State v. White, 114 S.W.3d 469, 2003 Tenn. LEXIS 828 (Tenn. 2003) 

Defendant's counsel was properly disqualified where an actual conflict of interest existed because counsel was also a part time 

assistant district attorney in the same county where the case was being prosecuted, and even if defendant could have waived the 

conflict, as he claimed he wished to do, the state was not required to comply with such a waiver and could not be compelled to 

effectively relinquish its right to object to the conflict of interest. State v. White, 114 S.W.3d 469, 2003 Tenn. LEXIS 828 

(Tenn. 2003). 

Trial court did not abuse its discretion in refusing to disqualify the sheriff's attorney where it had not been shown that the 

interests of the sheriff in his official capacity were adverse to the interests of the sheriff in his individual capacity in the other 

cases. Moody v. Hutchison, 247 S.W.3d 187, 2007 Tenn. App. LEXIS 58] (Tenn. Ct. App. Sept. 17, 2007), appeal denied, -- 

S.W.3d --, 2008 Tenn. LEXIS 144 (Tenn. Mar. 3, 2008). 

Where none of the debtors objected to the fees, it would have been impetuous to find that the risk of conflict was substantial or 

that the lawyer's interest in attorney fees would have affected his representation of debtors in a material and adverse way, and a 

look at some of the supporting proof put at ease any notions of conflict of interest. Supporting proof included the following: (1) 

Debtors all testified to their awareness of the $ 300 fee charged by the lawyer; (2) Debtors all expressed their desire to keep 

their current vehicles; (3) All debtors saved on their monthly payments, total costs on the loans, and lessened the amount of 

their overall secured loans; (4) Debtors were completely satisfied by the lawyer's representation; (5) They understood that they 

were borrowing additional funds to pay the attorney fees; and (6) Debtors all indicated they understood that the redemption 

lender was an independent entity not associated with the lawyer. Jn re Ray, 314 B.R. 643, 2004 Bankr. LEXIS 1370 (Bankr. 

M.D. Tenn. 2004). 

Trial court erred when it conducted an evidentiary hearing with regard to an inmate's petition for post-conviction relief because 

it failed to address a possible conflict of interest issue involving retained counsel in violation of Tenn. Sup. Ct. R. 8, RPC 1.7. 

despite being aware of such potential conflict and it had a duty of inquiry. Frazier v. State, 303 S.W.3d 674, 2010 Tenn. LEXIS 

88 (Tenn. Feb. 18, 2010). 

Trial court properly affirmed the decision of a hearing panel of the Board of Professional Responsibility, which determined that 

an attorney had to be suspended, because the attorney's conduct of representing two clients with conflicting interests was 

egregious; the attorney continued to represent the clients, ignoring the orders of the chancery court and the court of appeals and 

the public censure. Cody v. Bd. of Prof'l Responsibility of the Supreme Court of Tenn., 471 S.W.3d 420, 2015 Tenn. LEXIS 584 

(Tenn. July 27, 2015). 

Trial counsel was not ineffective for failing to raise a conflict of interest claim because, although the trial record reflected that 

counsel adopted the motions filed by codefendant's counsel during a motion hearing at which codefendant's counsel argued that 

another codefendant's counsel should be disqualified, the trial court determined that the matter was moot because the other 

codefendant's counsel was no longer involved in the case and did not represent any codefendants; furthermore, defendant did 

not present any proof to establish a reasonable probability that an independent motion raised by trial counsel would have 

resulted in a different outcome. Cofer v. State, -- S.W.3d --, 2015 Tenn. Crim. App. LEXIS 779 (Tenn. Crim. App. Sept. 28, 

2015), appeal denied, -- S.W.3d--, 2016 Tenn. LEXIS 134 (Tenn. Feb. 18, 2016). 

Post-conviction relief petitioner did not show any evidence that trial counsel faced a conflict of interest between his previous 

representation of an individual and later representation of petitioner. Flores v. State, -- S.W.3d --, 2015 Tenn. Crim. App. 

LEXIS 961 (Tenn. Crim. App. Dec. 2, 2015). 

State established by a preponderance of the evidence that counsel's representation of defendant and co-defendant was an actual 

conflict of interest, as a major part of the defendant's defense was to implicate co-defendant; the trial court was informed that 

defendant wanted to be represented by counsel, suggesting that defendant waived his right to conflict-free counsel, even though 

neither he nor co-defendant executed a written waiver of conflict-free counsel, and defendant was not entitled to relief on this 

issue. State v. Trent, -- S.W.3d --, 2017 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. Mar. 30, 2017).



Page 3 of 13 

Tenn. Sup. Ct. R. 8, Rule 1.7 

2. Suspension. 

Attorney was subject to a one year active suspension from the practice of law after the attorney knowingly disclosed 

confidential information to a judge causing injury to a client whose case was delayed, and after he had sexual relations with 

second client but did not fully disclose possible effect of conflict to second client before obtaining waiver of conflict. Jn re 

Vogel, 482 S.W.3d 520, 2016 Term. LEXIS 74 (Tenn. Feb. 4, 2016). 

3. No Conflict. 

Petitioner failed to establish that co-counsel had an actual conflict of interest; petitioner knew co-counsel had worked with the 

hospital experts and he was fine with co-counsel still representing him, co-counsel's interaction with these experts did not 

present an actual conflict in that he was not representing differing interests, plus co-counsel was not hindered in his ability to 

cross-examine the experts, and thus petitioner was not entitled to post-conviction relief. Barlow v. State, -- S.W.3d --, 2016 

Tenn. Crim. App. LEXIS 672 (Tenn. Crim. App. Sept. 9, 2016). 

Opinion Notes 
  

General Principles 

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. Concurrent conflicts of 

interest can arise from the lawyer's responsibilities to another client, a former client or a third person or from the lawyer's own 

interests. For specific Rules regarding certain concurrent conflicts of interest, see Rule 1.8. For former client conflicts of 

interest, see RPC 1.9. For conflicts of interest involving prospective clients, see RPC 1.18. For definitions of "confirmed in 

writing" and "informed consent," see RPC 1.0(b) and (e). When a lawyer is representing two or more clients in a candid and 

non-adversarial effort to accomplish a common objective with respect to the formation, conduct, modification, or termination 

of a consensual legal relation between them, then RPC 2.2 and not this Rule governs. 

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1) clearly identify the client or clients; 2) 

determine whether a conflict of interest exists; 3) decide whether the representation may be undertaken despite the existence of 

a conflict, i.e., whether the conflict is consentable; and 4) if so, consult with the clients affected under paragraph (a) and obtain 

their informed consent, confirmed in writing. The clients affected under paragraph (a) include both of the clients referred to in 

paragraph (a)(1) and the one or more clients whose representation might be materially limited under paragraph (a)(2). 

[3] A conflict of interest may exist before representation is undertaken, in which event the representation must be declined, 

unless the lawyer obtains the informed consent of each client under the conditions of paragraph (b). To determine whether a 

conflict of interest exists, a lawyer should adopt reasonable procedures, appropriate for the size and type of firm and practice, to 

determine in both litigation and non-litigation matters the persons and issues involved. See also Comment to RPC 5.1. 

Ignorance caused by a failure to institute such procedures will not excuse a lawyer's violation of this Rule. As to whether a 

client-lawyer relationship exists or, having once been established, is continuing, see Comment [4] to RPC 1.3 and paragraph 

[18] of Scope. 

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the representation, 

unless the lawyer has obtained the informed consent of the client under the conditions of paragraph (b). See RPC 1.16. Where 

more than one client is involved, whether the lawyer may continue to represent any of the clients is determined both by the 

lawyer's ability to comply with duties owed to the former client and by the lawyer's ability to represent adequately the 

remaining client or clients, given the lawyer's duties to the former client. See RPC 1.9; see also Comments [5] and [29] to this 

RPC (1.7). 

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or the addition or 

realignment of parties in litigation, might create conflicts in the midst of a representation, as when a company sued by the
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lawyer on behalf of one client is bought by another client represented by the lawyer in an unrelated matter. Depending on the 

circumstances, the lawyer may have the option to withdraw from one of the representations in order to avoid the conflict. The 

lawyer must seek court approval where necessary and take steps to minimize harm to the clients. See RPC 1.16. The lawyer 

must continue to protect the confidences of the client from whose representation the lawyer has withdrawn. See RPC 1.9(c). 

Identifying Conflicts of Interest: Directly Adverse 

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client without that client's informed 

consent. Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some 

other matter, even when the matters are wholly unrelated. The client as to whom the representation is directly adverse is likely 

to feel betrayed, and the resulting damage to the client-lawyer relationship is likely to impair the lawyer's ability to represent 

the client effectively. In addition, the client on whose behalf the adverse representation is undertaken reasonably may fear that 

the lawyer will pursue that client's case less effectively out of deference to the other client, i.e., that the representation may be 

materially limited by the lawyer's interest in retaining the current client. Similarly, a directly adverse conflict may arise when a 

lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving another client, as when the 

testimony will be damaging to the client who is represented in the lawsuit. On the other hand, simultaneous representation in 

unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic 

enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the 

respective clients. 

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to represent the seller of 

a business in negotiations with a buyer represented by the lawyer, not in the same transaction but in another, unrelated matter, 

the lawyer could not undertake the representation without the informed consent of each client. 

Identifying Conflicts of Interest: Material Limitation 

[8] Even where there is no direct adversity between clients, a conflict of interest exists if there is a significant risk that a 

lawyer's ability to consider, recommend or carry out an appropriate course of action for the client will be materially limited as a 

result of the lawyer's other responsibilities or interests. The conflict in effect forecloses alternatives that would otherwise be 

available to the client. The mere possibility of subsequent harm does not itself require disclosure and consent. The critical 

questions are: what is the likelihood that a difference in interests will eventuate and, if it does, will it materially interfere with 

the lawyer's independent professional judgment in considering alternatives or foreclose courses of action that reasonably should 

be pursued on behalf of the client? 

Lawyer's Responsibilities to Former Clients and Other Third Persons 

[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence may be materially limited 

by responsibilities to former clients under RPC 1.9 or by the lawyer's responsibilities to other persons, such as fiduciary duties 

arising from a lawyer's service as a trustee, executor, or corporate director. 

Personal Interest Conflicts 

[10] The lawyer's own interests should not be permitted to have an adverse effect on representation of a client. For example, if 

the probity of a lawyer's own conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to 

give a client objective advice. Similarly, when a lawyer has discussions concerning possible employment with an opponent of 

the lawyer's client, or with a law firm representing the opponent, such discussions could materially limit the lawyer's 

representation of the client. In addition, a lawyer may not allow related business interests to affect representation, for example, 

by referring clients to an enterprise in which the lawyer has an undisclosed financial interest. See RPC 1.8 for specific rules 

pertaining to a number of personal interest conflicts, including business transactions with clients. See also RPC 1.10 (personal 

interest conflicts under RPC 1.7 ordinarily are not imputed to other lawyers in a law firm). 

[11] When lawyers representing different clients in the same matter, or in substantially related matters, are closely related by 

blood or marriage, there may be a significant risk that client confidences will be revealed and that the lawyer's family 

relationship will interfere with both loyalty and independent professional judgment. As a result, each client is entitled to know 

of the existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the
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representation. Thus, a lawyer related to another lawyer (e.g., as parent, child, sibling or spouse) ordinarily may not represent a 

client in a matter where that lawyer is representing another party, unless each client gives informed consent. The 

disqualification arising from a close family relationship is personal and ordinarily is not imputed to members of firms with 

whom the lawyers are associated. See RPC 1.10. 

Sexual Relations Between Lawyer and Client 

[12] The relationship between lawyer and client is a fiduciary one in which the lawyer occupies the highest position of trust and 

confidence. Because of this fiduciary duty to clients, combining a professional relationship with any intimate personal 

relationship may raise concerns about conflict of interest, impairment of the judgment of both lawyer and client, and 

preservation of attorney-client privilege. These concerns may be particularly acute when a lawyer has a sexual relationship with 

a client. Such a relationship may create a conflict of interest under paragraph (a)(2) or violate other disciplinary rules, and it 

generally is imprudent even in the absence of an actual violation of these Rules. 

[12a] Especially when the client is an individual, the client's dependence on the lawyer's knowledge of the law is likely to make 

the relationship between the lawyer and client unequal. A sexual relationship between lawyer and client can involve unfair 

exploitation of the lawyer's fiduciary role and thereby violate the lawyer's basic obligation not to use the trust of the client to 

the client's disadvantage. In addition, such a relationship presents a significant risk that the lawyer's emotional involvement will 

impair the lawyer's independent professional judgment. Moreover, a blurred line between the professional and personal 

relationships may make it difficult to predict the extent to which communications will be protected by the attorney-client 

privilege, because communications are protected by privilege only when they are imparted in the context of the client-lawyer 

relationship. The client's own emotional involvement may make it impossible for the client to give informed consent to these 

risks. 

[12b] Sexual relationships with the representative of an organizational client may not present the same questions of inherent 

inequality as the relationship with an individual client. Nonetheless, impairment of the lawyer's independent professional 

judgment and protection of the attorney-client privilege are still of concern, particularly if outside counsel has a sexual 

relationship with a representative of the organization who supervises, directs, or regularly consults with an outside lawyer 

concerning the organization's legal matters. An in-house employee in an intimate personal relationship with outside counsel 

may not be able to assess and waive any conflict of interest for the organization because of the employee's personal 

involvement, and another representative of the organization may be required to determine whether to give informed consent to 

a waiver. The lawyer should consider not only the disciplinary rules but also the organization's personnel policies regarding 

sexual relationships (for example, prohibiting such relationships between supervisors and subordinates). 

Interest of Person Paying for a Lawyer's Service 

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is informed of that fact and 

consents and the arrangement does not compromise the lawyer's duty of loyalty or independent judgment to the client. See RPC 

1.8(f). If acceptance of the payment from any other source presents a significant risk that the lawyer's representation of the 

client will be materially limited by the lawyer's own interest in accommodating the person paying the lawyer's fee or by the 

lawyer's responsibilities to a payor who is also a co-client, then the lawyer must comply with the requirements of paragraph (b) 

before accepting the representation, including determining whether the conflict is consentable and, if so, obtaining informed 

consent, confirmed in writing, from the client. 

Prohibited Representations 

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in paragraph (b), some 

conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such an agreement or provide 

representation on the basis of the client's consent. When the lawyer is representing more than one client, the question of 

consentability must be resolved as to each client. 

[15] Consentability is typically determined by considering whether the interests of the clients will be adequately protected if the 

clients are permitted to give their informed consent to representation burdened by a conflict of interest. Thus, under paragraph 

(b)(1), representation is prohibited if, in the circumstances, the lawyer cannot reasonably conclude that the lawyer will be able 

to provide competent and diligent representation. See RPC 1.1 (competence) and RPC 1.3 (diligence).
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[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by applicable law. For 

example, in some states substantive law provides that the same lawyer may not represent more than one defendant in a capital 

case, even with the consent of the clients, and under federal criminal statutes certain representations by a former government 

lawyer are prohibited, despite the informed consent of the former client. In addition, decisional law in some states limits the 

ability of a governmental client, such as a municipality, to consent to a conflict of interest. 

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in vigorous development 

of each client's position when the clients are aligned directly against each other in the same litigation or other proceeding before 

a tribunal. Whether clients are aligned directly against each other within the meaning of this paragraph requires examination of 

the context of the proceeding. Although this paragraph does not preclude a lawyer's multiple representation of adverse parties 

to a mediation (because mediation is not a proceeding before a "tribunal" under RPC 1.0(m)), such representation may be 

precluded by paragraph (b)(1). 

Informed Consent 

[18] Informed consent requires that each affected client be aware of the relevant circumstances and of the material and 

reasonably foreseeable ways that the conflict could have adverse effects on the interests of that client. See RPC 1.0(e) 

(definition of informed consent). The information required to be provided to the client from whom consent is sought depends 

on the nature of the conflict and the nature of the risks involved. When representation of multiple clients in a single matter is 

undertaken, the information provided must include the implications of the common representation, including possible effects on 

loyalty, confidentiality and the attorney-client privilege and the advantages and risks involved. See Comments [30] and [31] 

(effect of common representation on confidentiality). 

[19] Under some circumstances it may be impossible to make the disclosure necessary to obtain consent. For example, when 

the lawyer represents different clients in related matters and one of the clients refuses to consent to the disclosure necessary to 

permit the other client to make an informed decision, the lawyer cannot properly ask the latter to consent. In some cases the 

alternative to common representation can be that each party may have to obtain separate representation with the possibility of 

incurring additional costs. These costs, along with the benefits of securing separate representation, are factors that may be 

considered by the affected client in determining whether common representation is in the client's interests. 

[19a] In the absence of other law to the contrary, a government official or entity, like any other client, may waive a conflict of 

interest under this Rule. 

Informed Consent Confirmed in Writing 

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. The required writing 

may consist of a document executed by the client or one that the lawyer promptly records and transmits to the client following 

an oral consent. See RPC 1.0(b); see also RPC 1.0(n) (writing includes electronic transmission). If it is not feasible to obtain or 

transmit the writing at the time the client gives informed consent, then the lawyer must obtain or transmit it within a reasonable 

time thereafter. See RPC 1.0(b). The requirement of a writing does not supplant the need in most cases for the lawyer to talk 

with the client, to explain the risks and advantages, if any, of representation burdened with a conflict of interest, as well as 

reasonably available alternatives, and to afford the client a reasonable opportunity to consider the risks and alternatives and to 

raise questions and concerns. Rather, the writing is required in order to impress upon clients the seriousness of the decision the 

client is being asked to make and to avoid disputes or ambiguities that might later occur in the absence of a writing. 

Revoking Consent 

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, may terminate the lawyer's 

representation at any time. Whether revoking consent to the client's own representation precludes the lawyer from continuing to 

represent other clients depends on the circumstances, including the nature of the conflict, whether the client revoked consent 

because of a material change in circumstances, the reasonable expectations of the other clients and whether material detriment 

to the other clients or the lawyer would result. See also RPC 1.9. 

Consent to Future Conflict
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[22] Whether a lawyer may properly request a client to waive conflicts that might arise in the future is also governed by 

paragraph (b). The effectiveness of such waivers is generally determined by the extent to which the client reasonably 

understands the material risks that the waiver entails. The more comprehensive the explanation provided to the client of the 

types of future representations that might arise and the actual and reasonably foreseeable adverse consequences of those 

representations, the greater the likelihood that the client will have the requisite understanding. Thus, if the client agrees to 

consent to a particular type of conflict with which the client is already familiar, then the consent ordinarily will be effective 

with regard to that type of conflict. If the consent is general and open-ended, then the consent ordinarily will be ineffective, 

because it is not reasonably likely that the client will have understood the material risks involved. Nevertheless, if the client is 

an experienced user of the legal services involved and is reasonably informed regarding the risk that a conflict may arise, such 

consent to a future conflict is more likely to be effective, particularly if, e.g., the client is independently represented by other 

counsel in giving consent and the consent is limited to future conflicts unrelated to the subject of the representation. In any 

case, advance consent cannot be effective if the circumstances that materialize in the future are such as would make the conflict 

nonconsentable under paragraph (b). 

Conflicts in Litigation 

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of consentability. On the 

other hand, simultaneous representation of parties whose interests in litigation may conflict, such as coplaintiffs or 

codefendants, is governed by paragraph (a)(2). A conflict may exist by reason of substantial discrepancy in the parties’ 

testimony, incompatibility in positions in relation to an opposing party, or the fact that there are substantially different 

possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in both civil and criminal cases. 

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different 

clients. The mere fact that advocating a legal position on behalf of one client might create precedent adverse to the interests of a 

client represented by the lawyer in an unrelated matter does not create a conflict of interest. A conflict of interest exists, 

however, if there is a significant risk that a lawyer's action on behalf of one client will materially limit the lawyer's 

effectiveness in representing another client in a different case, for example, when a decision favoring one client will create a 

precedent likely to seriously weaken the position taken on behalf of the other client. Factors relevant in determining whether 

the clients need to be advised of the risk include: where the cases are pending; whether the issue is substantive or procedural; 

the temporal relationship between the matters; the significance of the issue to the immediate and long-term interests of the 

clients involved; and the clients' reasonable expectations in retaining the lawyer. If there is significant risk of material 

limitation, then, absent informed consent of the affected clients, the lawyer must refuse one of the representations or withdraw 

from one or both matters. 

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-action lawsuit, unnamed 

members of the class are ordinarily not considered to be clients of the lawyer for purposes of applying paragraph (a) of this 

Rule. Thus, for example, with respect to RPC 1.7(a)(1), the lawyer does not typically need to get the consent of such a person 

before representing a client suing the person in an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a 

class action does not typically need the consent of an unnamed member of the class whom the lawyer represents in an unrelated 

matter. 

Nonlitigation Conflicts 

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For a discussion of directly 

adverse conflicts in transactional matters, see Comment [7]. Relevant factors in determining whether there is significant 

potential for material limitation include the duration and intimacy of the lawyer's relationship with the client or clients 

involved, the functions being performed by the lawyer, the likelihood that disagreements will arise, and the likely prejudice to 

the client from the conflict. The question is often one of proximity and degree. See Comment [8]. 

[27] Members of a family may reasonably seek joint representation by a single lawyer in a matter affecting the family. For 

example, conflict questions may arise in estate planning and estate administration. A lawyer may be called upon to prepare 

wills for several family members, such as husband and wife, and, depending upon the circumstances, a conflict of interest may 

be present. In estate or trust administration, the identity of the client may be unclear under Tennessee law. Under one view, the 

client is the fiduciary; under another view the client is the estate or trust, including its beneficiaries. In order to comply with 

conflict of interest rules, the lawyer should make clear the lawyer's relationship to the parties involved.
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[27a] It is often appropriate for a lawyer to represent more than one member of the same family in connection with their estate 

plans, more than one beneficiary with common interests in an estate or trust administration matter, or co-fiduciaries of an estate 

or trust. Multiple representation in such contexts often can result in more economical and better coordinated plans prepared by 

counsel who has a better overall understanding of all of the relevant family and property considerations. Multiple 

representations of these kinds are appropriate where the interests of the clients in cooperation and achieving common objectives 

predominate over any inconsistent interests and where the lawyer complies with Rule 1.7's requirements as to informed 

consent. A lawyer may not represent clients whose interests actually conflict to such a degree that the lawyer cannot adequately 

represent their individual interests. Such conflicts of interest are so serious that Rule 1.7 prohibits a lawyer from undertaking or 

continuing representation of multiple clients even with the informed consent of each of the clients. See RPC 1.7(b)(1). Unless 

the plan involves the formation, modification, or termination of a consensual relationship between clients and the lawyer acts as 

an intermediary in compliance with RPC 2.2, undertaking such a multiple representation will be governed by this rule. See RPC 

2.2, Comment [4]. 

[28] When a lawyer represents a client in a partisan role, whether as an advocate, an advisor, or the author of a legal opinion to 

be rendered on behalf of the client for use by a third person, this Rule provides special protections for the client to assure that 

the lawyer's loyalty will not be diluted by interests of other clients, the lawyer, or third persons. This Rule, however, is not 

applicable to conflicts of interest affecting clients the lawyer undertakes to serve as an intermediary. If, for example, business 

persons or members of a family are seeking the lawyer's advice or assistance in a non-adversarial effort to accomplish a 

common objective with respect to the formation, conduct, modification, or termination of a consensual relation between them, 

such as the formation of a business or a purchase or sale of property, RPC 2.2 applies. Similarly, if the effectuation of an estate 

plan or other gratuitous transfer entails the formation, modification, or termination of a consensual legal relationship between 

clients, and the lawyer acts as an intermediary in connection with the transaction, RPC 2.2 applies. Otherwise, this Rule 

applies. Nor is this Rule applicable to conflicts of interest affecting parties who a lawyer undertakes to serve as a dispute 

resolution neutral. See RPC 2.4. 

Special Considerations in Common Representation 

[29] In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if the common 

representation fails because the potentially adverse interests cannot be reconciled, the result can be additional cost, 

complication, or even litigation. Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if the 

common representation fails. In some situations, the risk of failure is so great that common representation is plainly impossible. 

For example, a lawyer cannot undertake common representation of clients where contentious litigation or negotiations between 

them are imminent or contemplated. Moreover, because the lawyer is required to be impartial between commonly represented 

clients, representation of multiple clients is improper when it is unlikely that impartiality can be maintained. Generally, if the 

relationship between the parties has already assumed antagonism, the possibility that the clients' interests can be adequately 

served by common representation is not very good. Other relevant factors are whether the lawyer subsequently will represent 

both parties on a continuing basis and whether the situation involves creating or terminating a relationship between the parties. 

[30] A particularly important factor in determining the appropriateness of common representation is the effect on client-lawyer 

confidentiality and the attorney-client privilege. With regard to the attorney-client privilege, the prevailing rule is that, as 

between commonly represented clients, the privilege does not attach. Hence, it must be assumed that if litigation eventuates 

between the clients, the privilege will not protect any such communications, and the clients should be so advised. 

[31] As to the duty of confidentiality, continued common representation will almost certainly be inadequate if one client asks 

the lawyer not to disclose to the other client information relevant to the common representation. This is so because the lawyer 

has an equal duty of loyalty to each client, and each client has the right to be informed of anything bearing on the 

representation that might affect that client's interests and the right to expect that the lawyer will use that information to that 

client's benefit. See RPC 1.4. The lawyer should, at the outset of the common representation and as part of the process of 

obtaining each client's informed consent, advise each client that information will be shared and that the lawyer will have to 

withdraw if one client decides that some matter material to the representation should be kept from the other. In limited 

circumstances, it may be appropriate for the lawyer to proceed with the representation when the clients have agreed, after being 

properly informed, that the lawyer will keep certain information confidential. For example, the lawyer may reasonably 

conclude that failure to disclose one client's trade secrets to another client will not adversely affect representation involving a 

joint venture between the clients and agree to keep that information confidential with the informed consent of both clients.
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[32] Subject to the above limitations, each client in the common representation has the right to loyal and diligent representation 

and the protection of RPC 1.9 concerning the obligations to a former client. The client also has the right to discharge the lawyer 

as stated in RPC 1.16. 

Organizational Clients 

[33] A lawyer who represents a corporation or other organization does not, by virtue of that representation, necessarily 

represent any constituent or affiliated organization, such as a parent or subsidiary. See RPC 1.13(a). Thus, the lawyer for an 

organization is not barred from accepting representation adverse to an affiliate in an unrelated matter, unless the circumstances 

are such that the affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer and the 

organizational client that the lawyer will avoid representation adverse to the client's affiliates, or the lawyer's obligations to 

either the organizational client or the new client are likely to limit materially the lawyer's representation of the other client. 

[34] A lawyer for a corporation or other organization who is also a member of its board of directors should determine whether 

the responsibilities of the two roles may conflict. The lawyer may be called on to advise the corporation in matters involving 

actions of the directors. Consideration should be given to the frequency with which such situations may arise, the potential 

intensity of the conflict, the effect of the lawyer's resignation from the board and the possibility of the corporation's obtaining 

legal advice from another lawyer in such situations. If there is material risk that the dual role will compromise the lawyer's 

independence of professional judgment, the lawyer should not serve as a director or should cease to act as the corporation's 

lawyer when conflicts of interest arise. The lawyer should advise the other members of the board that in some circumstances 

matters discussed at board meetings while the lawyer is present in the capacity of director might not be protected by the 

attorney-client privilege and that conflict of interest considerations might require the lawyer's recusal as a director or might 

require the lawyer and the lawyer's firm to decline representation of the corporation in a matter. 

Common Representation of Co-Defendants in Criminal or Juvenile Delinquency Proceedings 

[35] The potential for conflict of interest in representing multiple defendants in a criminal case or in juvenile delinquency 

proceedings is so grave that ordinarily a lawyer should decline to represent more than one co-defendant. However, where the 

lawyer chooses to undertake such a joint representation, paragraph (c) requires that the lawyer demonstrate to the satisfaction of 

the tribunal that good cause exists to believe that no conflict of interest prohibited by paragraph (b) presently exists or is likely 

to exist in the future. This showing reflects the same standard currently required by Tennessee Rule of Criminal Procedure 

44(c). 
  

[36] However, to avoid the premature disclosure of defense tactics, strategy, or other information relating to the representation, 

defense counsel may request that the tribunal hold an ex parte hearing to determine the propriety of the joint representation. See 

RPC 3.3(a)(3) (setting forth a lawyer's duty of candor in an ex parte hearing); see also RPC 3.5(b) (permitting a lawyer to speak 

ex parte to a judge when permitted to do so by law). Once the tribunal is satisfied that no good cause exists to believe that a 

conflict of interest currently exists or is likely to exist, a rebuttable presumption arises throughout the proceedings that the joint 

representation comports with the requirements of this Rule. However, this presumption in no way relieves counsel of any duty 

imposed under these Rules should such an actual conflict of interest later arise. 

[37] The question of whether any particular juvenile has the capacity to give informed consent is governed by other law. If, 

under that other law, a particular juvenile lacks such capacity, then paragraph (c) would not allow a lawyer's joint 

representation of that juvenile and any other juvenile in the same juvenile delinquency proceeding. In determining the propriety 

of a joint representation in a juvenile delinquency proceeding under paragraph (c)(1), the tribunal also should satisfy itself that 

the affected juveniles have the capacity to give, and have given, their informed consent under (c)(2). 

Definitional Cross-References 

"Confirmed in writing" See RPC 1.0(b) 

"Informed consent" See RPC 1.0(e) 

"Materially" See RPC 1.0(0) 

"Reasonably believes" See RPC 1.0(i)
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"Tribunal" See RPC 1.0(m) 

Disciplinary Board Opinions. 

Plaintiff's attorney accepting an offer of settlement from a defendant's insurance career. Formal Ethics Opinion 80-F-1 (9/5/80); 

Formal Ethics Opinion 80-F-1 Supp (4/16/81). 

Conflicts of interest while serving as agent for title insurance company. Formal Ethics Opinion 80-F-2 (10/28/80) 

It is a conflict of interest for a county attorney in his private capacity to represent a client before county officials and agencies 

of that county. Formal Ethics Opinion 81-F-4 (1/14/81). 

An attorney shall not accept employment in a contemplated litigation if it is obvious that he ought to be called as a witness in a 

contested matter. Formal Ethics Opinion 81-F-10 (6/25/81). 

In a county that does not have a regular county attorney, it is permissible for an attorney to represent the county beer board and 

members of his firm to represent individual clients before other county boards. Formal Ethics Opinion 81-F-11 (7/10/81). 

Conflict of interest of court appointed attorneys. Formal Ethics Opinion 81-F-12 (7/10/81); Formal Ethics Opinion 81-F-12(a) 

(8/12/81). 

A firm engaging in the general practice of law, not on retainer to a city nor the municipal attorney, may represent clients before 

various entities of a city and do trial work on a case-by-case basis for a city. Formal Ethics Opinion 81-F-13 (7/10/81). 

An attorney may represent both parties in an irreconcilable differences divorce. Formal Ethics Opinion 81-F-16 (8/26/81). 

Members of a firm serving as general counsel for the Tennessee Law Enforcement Officers Association are not disqualified 

from engaging in the practice of criminal law. Formal Ethics Opinion 81-F-18 (8/26/81). 

It is improper for a partner in a law firm serving as a conservator to be represented in litigation by a member of the firm, if he 

or a lawyer in the firm will be called as a witness. Formal Ethics Opinion 81-F-19 (9/3/81). 

It is improper for a city attorney to defend a person being prosecuted in criminal court by the city police department. Formal 

Ethics Opinion 81-F-23 (12/31/81). 

Where both husband and wife are lawyers not practicing in association with one another, they or their firms may represent 

differing interests. Formal Ethics Opinion 82-F-31 (6/18/82). 

A lawyer may conduct his law practice and a second occupation, not law-related from one office. Formal Ethics Opinion 82-F- 

36 (12/1/82). 

The propriety of in-house counsel to an affiliated group of companies performing legal services for all of the affiliates and 

allowing the corporation that directly employs him to bill the affiliates for legal services performed. Formal Ethics Opinion 83- 

F-52 (8/12/83). 

It is improper for a county attorney to counsel the county in preparation of the county budget and also represent the sheriff or 

deputy sheriffs to increase their budget or salaries. Formal Ethics Opinion 83-F-53 (8/12/83). 

Existence of attorney-client relationship between a district attorney who provides child support enforcement services and the 

recipient of a public assistance grant. Formal Ethics Opinion 83-F-55 (8/24/83). 

The propriety of representing a will beneficiary to uphold the validity of the will on the issue of testamentary capacity after 

having witnessed the execution of the will. Formal Ethics Opinion 83-F-54 (8/29/83). 

Conflict of interest to represent a sheriff for alleged civil rights action and represent criminal defendants where sheriff is 

material witness. Formal Ethics Opinion 83-F-56 (9/22/83).
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A partner or associate of the city attorney is prohibited from representing criminal defendants prosecuted by the city police 

department. Formal Ethics Opinion 83-F-57 (10/24/83). 

Judge of the county juvenile court representing the county school board in an action against the county commission. Formal 

Ethics Opinion 83-F-58 (11/4/83). 

An attorney is required to take his entire fee out of the "front-end money"; or, to structure the receipt of his fee computed on the 

present day value of the entire settlement. Formal Ethics Opinion 84-F-61 (11/18/83). 

A county attorney may simultaneously represent the county and an industrial development corporation created by the county. 

Formal Ethics Opinion 84-F-59 (1/18/84). 

A county attorney may represent a defendant when a law enforcement officer of the county is the prosecutor, only if the 

attorney is precluded from representing law enforcement officers. Formal Ethics Opinion 84-F-60 (1/18/84). 

It is improper for an attorney to share his legal fees with the communal religious order to which he belongs. Formal Ethics 

Opinion 84-F-62 (1/18/84). 

It is improper to represent insureds in a class action against an insurance company after previously representing such company. 

Formal Ethics Opinion 84-F-65 (1/18/84). 

Confidentiality of statements by a client to his attorney and revealed to the district attorney and the court and the propriety of 

continuing to represent the client after the district attorney states an intention to call the attorney to testify. Formal Ethics 

Opinion 84-F-66 (1/31/84). 

FDIC salaried staff attorney is prohibited from requesting reimbursement from third party debtors, pursuant to the terms of a 

promissory note, for legal services expended in the collection of the notes owned and held by FDIC. Formal Ethics Opinion 84- 

F-67 (3/13/84). 

The propriety of a private attorney working with a brokerage firm to provide estate planning services to the firm's clients. 

Formal Ethics Opinion 84-F-75 (6/18/84). 

In-house counsel to an affiliated group of companies performing legal services for certain affiliates and allowing the 

corporation that directly employs him to bill the affiliates for the legal services performed by him. Formal Ethics Opinion 84-F- 

80 (10/17/84). 

An attorney arranging to assist a collection agency in collection of delinquent accounts in a manner where the creditor has no 

contact with the attorney. Formal Ethics Opinion 84-F-81 (10/17/84); Formal Ethics Opinion 85-F-81(a) (3/4/85). 

It is improper for a county attorney to assist a county official in filing a pro se petition against the county executive and to assist 

the parties in preparing and executing an agreed pro se order granting salary increases to the deputy clerk. Formal Ethics 

Opinion 85-F-83 (1/2/85). 

Conflict of interest to represent a criminal defendant upon appointment by the court and personally represent the county sheriff 

in a civil matter when deputy sheriff will testify against the indigent defendant. Formal Ethics Opinion 85-F-92 (5/6/85). 

Structured settlements. Formal Ethics Opinion 85-F-96 (5/31/85). 

When an insurer retains an attorney to represent an insured, the insured is the attorney's client. Formal Ethics Opinion 85-F-100 

(9/30/85). 

Propriety of an attorney recommending that a client contract with a lay person on a contingent fee basis. Formal Ethics Opinion 

85-F-101 (12/16/85). 

The ethical propriety of representation adverse to a former client. Formal Ethics Opinion 86-F-104 (8/4/86).
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The ethical consequences of settlement negotiations which include provisions relating to attorney's fees. Formal Ethics 

Opinions 85-F-96(a) (9/26/86). 

The propriety of an attorney who acted as a substitute trustee for a lender at a nonjudicial foreclosure sale, and having sold the 

property to the lender, now making an offer to purchase the property from the lender. Former Ethics Opinion 86-F-108 

(9/26/86). 

The propriety of representing litigants upon employment of a paralegal who had duties involving opposing parties while 

formerly employed by adverse counsel. Formal Ethics Opinion 87-F-110 (6/10/87). 

The propriety of accepting employment by an insurer on behalf of an insured with conditions limiting or directing the scope 

and extent of pre-trial discovery. Formal Ethics Opinion 88-F-113. 

An attorney may represent a client and the client's health insurance provider claiming a subrogation interest for medical bills of 

the client if it is obvious that the attorney can adequately represent the interests of each and if each consents, preferably in 

writing, to the representation after full disclosure of the possible effect of such representation. Formal Opinion 95-F-136 

(9/8/95). 

A lawyer's employment by an estate planning company specializing in selling living trusts would violate the Code of 

Professional Responsibility. Formal Ethics Opinion 95-F-139 (3/8/96). 

Attorneys are not allowed to include confidential information in billing and file reviews by auditing firms. Neither are they 

allowed to enter into any agreement to represent an insured whereby the insurance company has the power to direct the manner 

of the attorney's representation through any sort of directive. Formal Ethics Opinion 99-F-143 (6/14/99). 

Client consent necessary for any disclosure to client's insurer's auditors, and an attorney cannot bypass the requirement by 

unilaterally redacting file information or by sending information to the insurer rather than directly to auditors. Formal Ethics 

Opinion 99-F-143(a) (9/10/99). 

Propriety of defense attorneys retained by insurance companies to represent the insurance company's insureds and taking 

certain actions solely because the insurance company directs them to do so. Formal Ethics Opinion 2000-F-145 (9/08/00). 

Guidance regarding what general types of claims or representations included within attorney advertising are false or 

misleading. Formal Ethics Opinion No. 2004-F-149 (9/17/04). 
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