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Overview

• Escobar decision 
• Application of Escobar by lower courts
• Escobar’s impact on
–Making decisions to repay claims or make 

self-disclosures
– Pleading of FCA lawsuits
– Discovery in FCA cases
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FCA False Certification Liability

• FCA imposes civil liability on “any  person 
who . . . knowingly presents, or causes to 
be presented, a false or fraudulent claim 
for payment or approval.”

• When are claims “false” or “fraudulent”?

• “Factual falsity” vs. “legal falsity” 

FCA False Certification Liability

• Under what circumstances can a 
defendant be liable under the FCA for 
violating a statutory, regulatory, or 
contractual obligation?

• “Express false certification” vs. “implied 
false certification”
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FCA False Certification Liability

• Pre-Escobar, Circuit Split
– Seventh: rejected implied false certification 

liability
– Second and Sixth: limited scope to legal 

requirements expressly designated as conditions 
of payment

– First, Fourth, Tenth, Eleventh, D.C.: endorsed 
broader view of implied certification liability

• Many courts distinguished between “conditions of 
participation” and “conditions of payment”

U.S. ex rel. Escobar v. UHS

• History
– Teenage Medicaid beneficiary died after 

receiving treatment from unlicensed and 
unsupervised professionals

– Parents filed complaints with several state 
agencies and a qui tam action

– Qui tam suit alleged that lack of compliance 
with state regulations governing staff 
qualifications and supervision rendered 
claims “false”
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U.S. ex rel. Escobar v. UHS

• Implied certification theory of liability is viable 
where:
– (1) the claim submitted by the defendant, in 

addition to requesting payment, “makes 
specific representations about the goods and 
services provided,” and 

– (2) “the defendant’s failure to disclose 
noncompliance with material statutory, 
regulatory, or contractual requirements makes 
those representations misleading half-truths.”

• Scope of FCA liability should be policed through 
“strict enforcement” of materiality and scienter

U.S. ex rel. Escobar v. UHS

• Materiality standard:
– A misrepresentation must be material to the 

Government’s payment decision

– Standard is “demanding” and “rigorous.”

– FCA “is not an all-purpose fraud statute or a 
vehicle for punishing garden-variety breaches 
of contract or regulatory violations.”
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U.S. ex rel. Escobar v. UHS

• A matter is material if:
• a reasonable person would attach importance to it, or 
• the defendant knew or had reason to know that the 

recipient of the representation attaches importance to 
it

• How the regulation is labeled is relevant but not 
dispositive
• Does away with the condition of participation versus 

condition of payment distinction

U.S. ex rel. Escobar v. UHS

• Materiality standard
– Government’s right to refuse payment if aware of violation 

is insufficient, by itself, to demonstrate materiality.
– Noncompliance cannot be minor or insubstantial.
– Proof can include, but is not limited to, “evidence that the 

defendant knows that the Government consistently refuses 
to pay claims in the mine run of cases based on 
noncompliance with the particular statutory, regulatory, or 
contractual requirement.” 

– Government’s payment of “particular claim,” or practice of 
paying “particular type of claim,” with “actual knowledge” 
of violation of certain requirements, is “strong evidence” 
that those requirements are not material.
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Application of Escobar

Application of Escobar

• U.S. ex rel. Escobar v. Univ. Health 
Servs., Inc., 2016 WL 6872650 (1st Cir. 
Nov. 22, 2016).
– Supreme Court adopted “holistic approach” to 

determining materiality
– “whether a piece of information is sufficiently 

important to influence the behavior of the 
recipient”
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Application of Escobar

• Compliance with staffing regulations was 
material
– Relator alleged compliance was a condition of 

payment
– Centrality of licensing and supervision 

requirements go to “very essence of the 
bargain.”  

– Fact that Government might have paid with 
knowledge is not dispositive

Application of Escobar

• U.S. ex rel. Spay v. CVS Caremark Corp., 875 F.3d 
746 (3rd Cir. 2017)
– Caremark discovered prescriptions that had been authorized for 

payment but not yet submitted to CMS because of missing or ill-
formatted prescriber identification number

– Caremark created dummy number to get Part D claims paid

– District court noted that CMS was aware of what Caremark was 
doing

– District court granted summary judgment on grounds that 
because the government knew of the use of dummy numbers, 
Caremark did not have intent to defraud
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Application of Escobar

• U.S. ex rel. Spay v. CVS Caremark Corp., 875 F.3d 
746 (3rd Cir. 2017)
– Third Circuit affirmed, but on different grounds

• Rejected dismissal based on lack of Caremark’s intent 
because for government knowledge to apply, must show (1) 
Gvmt knew and (2) Defendant knew that Gvmt knew

• Dismissed for lack of materiality 
– Government regularly paying claims despite knowing that certain 

requirements were not met is strong indication that requirements were 
not material

– “The workaround could arguably be described as ‘creative,’ or a 
‘common sense solution’ to a very real and perplexing problem. But we 
see nothing that would justify calling it ‘fraud.’”

Application of Escobar

• U.S. ex rel. Harman v. Trinity Indus. Inc., 872 
F.3d 645 (5th Cir. 2017).
– Relator alleged that Trinity made changes to design and 

manufacture of guardrails, which rendered them noncompliant 
with FHWA guidelines.  Trinity failed to disclose these changes 
and continued to certify that guardrails complied with FHWA 
requirements.

– US declined to intervene

– Jury verdict: $175 million

– Trebled, plus penalties, costs, fees: $682 million
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Application of Escobar

• U.S. ex rel. Harman v. Trinity Indus. Inc., 872 
F.3d 645 (5th Cir. 2017).
– Court set aside verdict and granted judgment as a matter of law 

to Defendants

– Government was aware of charges of non-compliance but 
nevertheless determined that the guardrails continued to be 
sufficiently compliant to be eligible for federal reimbursement.

Application of Escobar

• U.S. ex rel. Ruckh v. CMC II LLC, (M.D. Fla).
– Relator alleged that defendant SNFs artificially 

inflated the amount of therapy that residents needed 
and failed to complete “comprehensive care plans”

– US declined to intervene

– Jury verdict: $115 million
– Trebled, plus penalties, costs, fees: $347 million
– But, post-trial, district court granted judgment in 

favor of defendants
• Relator offered no proof that government would not have 

paid claims even if it had known of the disputed practices
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Application of Escobar

• U.S. ex rel. Ruckh v. CMC II LLC, (M.D. Fla).
– The evidence established that the federal and state governments 

regarded the disputed practices with “leniency or tolerance or 
indifference or perhaps with resignation to the colossal difficulty 
of precise, pervasive, ponderous, and permanent record-keeping 
in the pertinent clinical environment.”  

– “[B]oth governments were – and are – aware of the defendants’ 
disputed practices, aware of this action, aware of the allegations, 
aware of the evidence, and aware of the judgments for the relator 
– but neither government has ceased to pay or even threatened to 
stop paying the defendants for services provided to patients. . . .”

– Also, relator failed to prove that “the defendants knew that the 
governments regarded the disputed practices as material”

Application of Escobar

• U.S. ex rel. Prather v. Brookdale Senior Living 
Communities, Inc., 265 F.Supp.3d 782 (M.D. Tenn. 
2017)
– Relator alleged violation of requirement that “the certification of 

need for home health services must be obtained at the time the 
plan of care is established or as soon thereafter as possible and 
must be signed and dated by the physician who establishes the 
plan”

– Sixth Circuit held that late signatures could violate the 
requirement depending on “the length of the delay, the reasons 
for it, and the home-health agency’s efforts to overcome 
whatever obstacles arose.”

– On remand, district court held that alleged violations of the 
requirement was not material to government’s decision to pay 
home health claims
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Application of Escobar

• U.S. ex rel. Prather
Factors considered:

• Whether the regulation at issue was expressly designated a condition of 
payment

– Yes.

• Whether the government has consistently refused to pay claims based on 
non-compliance with the regulation at issue

– “The relator’s inability to point to a single instance where Medicare 
denied payment based on [a] violation of [the regulatory requirement 
at issue], or to a single other case considering this precise issue, weighs 
strongly in favor of a conclusion that [the requirement] is not material.”

• Whether the alleged regulatory violation went to the “essence of the bargain”

– “[W]hile the certification of need is, indeed, a critical part of the 
bargain between home health care providers and Medicare, the timing 
of such certification is not.”

Application of Escobar

• U.S. ex rel. Prather v. Brookdale Senior Living 
Communities, Inc., 892 F.3d 822 (6th Cir. 2018)
– Reversed

– Regulation expressly conditioned payment on compliance

– Accepted as true Relator’s allegation that United States was not 
aware of falsity of claims and would not have paid claims had it 
been aware

– With no allegations in the complaint about past government 
action, this factor has no bearing; district court went too far in 
drawing a negative inference about relator’s failure to plead any 
instance where Medicare denied payment of claim based on 
timing of physician signature

– Case is stayed pending Supreme Court’s ruling on cert petition
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Evaluating Repayments and Self-Disclosure

• Post-Escobar, how does a provider 
evaluate whether a particularity regulatory 
or contractual requirement is material to 
payment?

• Does violation of the requirement impact right to 
reimbursement for claims or give rise to 
potential FCA liability?

Evaluating Repayments and Self-Disclosure

• Condition of participation versus 
condition of payment is still relevant; it’s 
just not determinative

• Is there any history of claims denials or 
enforcement actions for your client or any 
other in the industry

• Assess importance of requirement in light 
of risk continuum
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Escobar’s Effects on Evaluating Repayments

Hypothetical

• Hometown Hospital runs a cardiac 
rehabilitation program, which, according 
to federal regulations, must include, 
among other things:
• A psychosocial assessment that evaluates an 

individual’s mental and emotional functioning,
• An outcomes assessment that measures patients’ 

exertion and behavior at the beginning and end of the 
program, 

• An individualized treatment plan that is established, 
reviewed, and signed by a physician every 30 days.
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Hypothetical

• Kelly Kardio is an exercise tech who works in the 
cardiac rehab program by day and attends law 
school by night.  She complains to the Hospital 
compliance officer that the rehab program: 
• Performs – but often fails to document – psychosocial 

assessments or outcomes assessments, and 
• Reviews individualized treatment plans with the physician 

during team meetings but often has a nurse sign the plans on 
behalf of the doctor to help the doctor save time

• When interviewed, Kelly Kardio says that she 
thinks patients in the cardiac rehab program 
generally receive great care but she knows “the 
rules are still the rules.”

Hypothetical

• A review of patient charts over a two-year 
period shows that:
• 42% of charts lacked a fully-document psychosocial or 

outcomes assessment
• 58% of charts had individual treatment plans signed 

by a nurse at the direction of the physician

• What should Hometown Hospital do?
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Escobar’s Effects on Pleading FCA Claims

• Plaintiffs must plead claims with plausibility and 
particularity “by, for instance, pleading facts to 
support allegations of materiality” Escobar, 136 
S.Ct. at 2004 n.6.

• How do relators plead materiality?
• Is payment conditioned on compliance in the regulation itself?
• Does legislative and regulatory history reflect that the 

government considers the requirement important?
• Is the defendant required to certify compliance?
• Any efforts by defendants to conceal non-compliance?

• Significance at pleading stage if United States 
declines to intervene in the qui tam

Escobar’s Effects on Discovery

• Materiality is an element of proof – i.e., what effect 
did the alleged misrepresentation have on the 
government’s “likely or actual behavior”

• Government/relator bears burden of proof
• In declined case, relator must seek discovery to carry burden
• But, defendant will want to use discovery to find its own 

evidence to affirmatively show that conduct was not material
• Information likely to be in exclusive control of the 

government
• Sources of information

• Publicly available sources
• FOIA requests
• Third-party discovery
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Escobar’s Effects on Discovery

• In declined case, US remains “real party in 
interest” but is generally viewed as third 
party for discovery purposes

• Touhy regulations
• Allow government agencies to limit information 

shared in response to third-party discovery requests
• HHS: no employee or former employee may provide 

testimony or produce documents unless authorized by 
Agency head based upon determination that 
compliance with request “would promote the 
objectives of the Department”  

Escobar’s Effects on Discovery

• U.S. ex rel. Spay v. CVS Caremark
• Defendant sought to depose eight CMS current or former employees 

– CMS only permitted three depos
• CMS also limited content of the approved depositions to certain 

topics

• U.S. ex rel. Harman v. Trinity Indus.
• Relator requested that FHWA make employees available for 

deposition
• FHWA produced no witnesses but issued an official memorandum 

stating that defendant was still eligible for federal reimbursement
• Jury entered $660M verdict in favor of relator ; overturned on 

appeal

• If agency is unwilling to permit discovery, shouldn’t 
DOJ seek to dismiss the qui tam?
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Questions?


