
TN Residential Real Estate Transactions 
 

I. Residential Real Estate Transaction Overview 
A. Pre-contract 

i. Sellers – listing agreement 
ii. Buyers – Buyer’s Representation Agreement 

iii. Unlicensed assistants 
a. Make cold calls by telephone or in person to potential listers or 

purchasers 

b. Show properties for sale and/or lease to prospective purchasers 

c. Host public open houses, host licensee open houses, home show 
booths or fairs 

d. Answer questions concerning properties listed with the firm, 
except only that information contained on the listing agreement, as 
limited by the broker 

e. Prepare promotional material or advertising or properties for sale 
or lease without the approval of the supervising broker 

f. Discuss or explain listings, offers, contracts, or other similar 
matters with persons outside the firm 

g. Be paid on the basis of real estate activity, such as percentage of 
commission, or any amount based on listings, sales, etc. 

h. Act as a "go-between" with a seller and buyer, such as when an 
offer is being negotiated 

i. Negotiate or agree to any commission split or referral fee on behalf 
of a licensee 

B. Negotiating the Contract 
i. Confidentiality 

ii. Loyalty 
C. Contract to Close 

i. Inspections 
ii. Appraisal 

iii. Mortgage  
D. Post Closing 

 



II. Regulatory Framework.  TN residential real estate brokers are highly regulated through 
statute and regulation 

A. Statutes 
i. Tennessee Real Estate Brokers License Act of 1973, TN Code § 62-13-

101, et seq 
a.  Part 1, General Provisions, §§ 62-13-101 through 62-13-112 
b. Part 2, Tennessee Real Estate Commission, §§ 62-13-201 through 

62-13-209 
c. Part 3, Qualifications and Licensing, §§ 62-13-301 through 62-13-

325 
d. Part 4, Representation by Real Estate Agents, §§ 62-13-401 

through 62-13-408 
e. Part 5, Commercial Real Estate Brokers, §§ 62-13-501 through 62-

13-505 
f. Part 6, Agency Contracts and Referral Fees, §§ 62-13-601 through 

62-13-604 
ii. Rental Location Agent Act of 1978, TN Code § 62-25-101, et seq 

iii. Title 66, Chapter 5, Part 2, Residential Property Disclosures, TN Code § 
66-5-201, et seq 

iv. Title 66, Chapter 32, Time-Share Programs and Vacation Clubs 
a. Part 1, Tennessee Timeshare Act of 1981, TN Code § 66-32-101 

through 62-32-139 
b. Part 2, Tennessee Vacation Club Act of 1995, TN Code § 66-32-

201 through 66-32-207 
c. Part 3, Membership Camping Act, TN Code 32-301 through 62-

32-312 
B. Regulations 

i. Tenn. Comp. R & Regs. Ch. 1260-01, Licensing 
ii. Tenn. Comp. R & Regs. Ch. 1260-02, Rules of Conduct 

iii. Tenn. Comp. R & Regs. Ch. 1260-03, Rental Location Agents 
iv. Tenn. Comp. R & Regs. Ch. 1260-04, Rules of Procedure for Hearing 

Contested Cases 
a. Refers you to Rules of the Secretary of State, Tenn. Comp. R & 

Regs. Ch. 1360-1-7 
v. Tenn. Comp. R & Regs. Ch. 1260-05, Educational Requirements 

vi. Tenn. Comp. R & Regs. Ch. 1260-06, Time-Share Programs 
vii. Tenn. Comp. R & Regs. Ch. 1260-07, Vacation Lodging Services 



C. Scope of Chapter 62 
i. TN Code § 62-13-103 defines a broker as: 

a. “Any person who, directly or indirectly for another, with the 
intention or upon the promise of receiving any valuable 
consideration, offers, attempts or agrees to perform or performs 
any single act defined in § 62-13-102, whether as a part of a 
transaction or as an entire transaction, is deemed a broker, affiliate 
broker or time-share salesperson within the meaning of this 
chapter.” OR 

b. “Any person employed by or on behalf of the owner or owners of 
lots or other parcels of real estate, at a salary, fee, commission or 
any other valuable consideration, to sell the real estate or any part 
of the real estate, in lots or parcels or other disposition of the real 
estate. It also includes any person who engages in the business of 
charging an advance fee or contracting for collection of a fee in 
connection with any contract whereby the person undertakes 
primarily to promote the sale of real estate either through its listing 
in a publication issued primarily for that purpose or for referral of 
information concerning the real estate to brokers, or both.” 

ii. Business Brokerage Centre v. Dixon, 874 S.W.2d. 1 (Tenn. 1994).  
Owners of Dixon Tool & Engineering, Inc. sought to sell their shares of 
stock in the company, which held assets including land and buildings, 
machinery, inventory and accounts receivable.  The business was listed 
with Business Brokerage Centre, with a 10% commission not to exceed 
$60,000.  The business was ultimately sold and the owner issued a 
promissory note to BBC for the commission.  The owner subsequently 
died and the estate refused to make further payments.  The estate alleged 
the notes were voidable due to BBC’s violation of § 62-13-103 by acting 
as a real estate broker without first obtaining a license. 

a. Issue was whether § 62-13-103 applies to business brokers selling 
a business that includes real estate assets.   

b. TN Supreme Court adopted the “merely incidental” approach to 
determining whether a business broker was required to have a real 
estate broker license to sell a business with real property.  Where 
the sale of the real estate is “merely incidental” to the sale of the 
business, the business broker’s actions do not come within the 
scope of the Tennessee Real Estate Broker’s Act 

iii. Bowden Bldg. Corp. V Tennessee Real Estate Comm’n, 15 Sw.3d 434 
(Tenn. 1999).  Bowden Building Corporation was in the business of 
acquiring and selling real estate for its own account through corporate 
representatives.  The corporate representatives worked on salary, not 
commission.  The Tennessee Real Estate Commission issued a cease and 



desist notice.  Bowden brought an action for declaratory and injunctive 
relief against the Commission. 

a. Bowden raised a multitude of constitutional challenges to the 
statute, arguing, essentially that as an owner of property the 
corporation has a right to alienate property it owns. 

b. Supreme Court rejected these arguments and upheld the statute.   
D. Resource:  The Manual of Tennessee Real Estate, 2018 Edition, Tennessee 

Realtors Ass’n., LexisNexis 
III. Agency  

A. Types of Agency 
i. Limited: an agency relationship created for the purpose of providing real 

estate services in which the client's or other party's liability for the actions 
or statements of an agent, subagent or facilitator is limited to actions or 
statements initiated by specific instruction of the client or other party or 
those actions or statements about which the client or other party had 
knowledge.  TN Code § 62-13-102(10) 

ii. Facilitator: “any licensee (A) Who assists one (1) or more parties to a 
transaction who has not entered into a specific written agency agreement 
representing one (1) or more of the parties; or (B) Whose specific written 
agency agreement provides that if the licensee or someone associated with 
the licensee also represents another party to the same transaction, the 
licensee shall be deemed to be a facilitator and not a dual agent; provided, 
that notice of assumption of facilitator status is provided to the buyer and 
seller immediately upon the assumption of facilitator status, to be 
confirmed in writing prior to execution of the contract.  A facilitator may 
advise either or both of the parties to a transaction but cannot be 
considered a representative or advocate of either party.  ‘Transaction 
broker’ may be used synonymously with, or in lieu of, ‘facilitator’ as used 
in any disclosures, forms or agreements under this chapter.”  TN Code § 
62-13-102(9) 

iii. Dual Agency: “a situation in which the licensee has agreements to 
provide services as an agent to more than one (1) party in a specific 
transaction and in which the interests of the parties are adverse.”  TN Code 
§ 62-13-102(8). 

iv. Designated Agent:  “a licensee who has been chosen by the licensee's 
managing broker to serve as the agent of an actual or prospective party to 
a transaction, to the exclusion of other licensees employed by or affiliated 
with the broker.”  TN Code § 62-13-102(7). 

B. Creation of Agency Relationship:   
i. Must be in writing:  “A real estate licensee may provide real estate 

services to any party in a prospective transaction, with or without an 
agency relationship to one (1) or more parties to the transaction.  Until 



such time as a licensee enters into a specific written agreement to establish 
an agency relationship with one (1) or more parties to a transaction, the 
licensee shall be considered a facilitator and shall not be considered an 
agent or advocate of any party to the transaction. An agency or subagency 
relationship shall not be assumed, implied or created without a written 
bilateral agreement that establishes the terms and conditions of the agency 
or subagency relationship. The negotiation and execution of either an 
exclusive agency listing agreement or an exclusive right to sell listing 
agreement with a prospective seller shall establish an agency relationship 
with the seller.”  TN Code § 62-13-401. 

ii. Buyer’s Representation Agreement 
C. Broker/Agent Duties under Tennessee Real Estate Broker’s Act 

i. Owed to all parties (TN Code § 62-13-402)s 
a. “Diligently exercise reasonable skill and care in providing 

services to all parties to the transaction;” 
b. “Disclose to each party to the transaction any adverse facts of 

which the licensee has actual notice or knowledge;” 
c. “Maintain for each party to a transaction the confidentiality of any 

information obtained by a licensee prior to disclosure to all parties 
of a written agency or subagency agreement entered into by the 
licensee to represent either or both of the parties in a transaction. 
This duty of confidentiality extends to any information that the 
party would reasonably expect to be held in confidence, except for 
information that the party has authorized for disclosure, 
information required to be disclosed under this part and 
information otherwise required to be disclosed pursuant to this 
chapter. This duty survives both the subsequent establishment of 
an agency relationship and the closing of the transaction;” 

d. “Provide services to each party to the transaction with honesty and 
good faith;” 

e. “Disclose to each party to the transaction timely and accurate 
information regarding market conditions that might affect the 
transaction only when the information is available through public 
records and when the information is requested by a party.” 

f. “Timely account for trust fund deposits and all other property 
received from any party to the transaction; and” 

g. “(A)  Not engage in self-dealing nor act on behalf of licensee's 
immediate family or on behalf of any other individual, 
organization or business entity in which the licensee has a personal 
interest without prior disclosure of the interest and the timely 
written consent of all parties to the transaction; and (B)  Not 
recommend to any party to the transaction the use of services of 



another individual, organization or business entity in which the 
licensee has an interest or from whom the licensee may receive a 
referral fee or other compensation for the referral, other than 
referrals to other licensees to provide real estate services under this 
chapter, without timely disclosing to the party who receives the 
referral the licensee's interest in the referral or the fact that a 
referral fee may be received.” 

ii. Owed to clients (TN Code § 62-13-403) 
a. “Obey all lawful instructions of the client when the instructions are 

within the scope of the agency agreement between licensee and 
licensee's client;” 

b. “Be loyal to the interests of the client. A licensee must place the 
interests of the client before all others in negotiation of a 
transaction and in other activities, except where the loyalty duty 
would violate licensee's duties to a customer under § 62-13-402 or 
a licensee's duties to another client in a dual agency; an 

c. “(A) Unless the following duties are specifically and individually 
waived, in writing by a client, a licensee shall assist the client by: 

a. Scheduling all property showings on behalf of the client; 
b. Receiving all offers and counter offers and forwarding 

them promptly to the client; 
c. Answering any questions that the client may have in 

negotiation of a successful purchase agreement within the 
scope of the licensee's expertise; and 

d. Advising the client as to whatever forms, procedures and 
steps are needed after execution of the purchase agreement 
for a successful closing of the transaction. 

(B)  Upon waiver of any of the duties in subdivision (3)(A), a 
consumer shall be advised in writing by the consumer's agent that 
the consumer may not expect or seek assistance from any other 
licensees in the transaction for the performance of the duties in 
subdivision (3)(A).” 

D. Tennessee Residential Property Disclosure Act 
i. TN Code § 66-5-206: “A real estate licensee representing an owner of 

residential real property as the listing broker has a duty to inform each 
such owner represented by that licensee of the owner's rights and 
obligations under this part. A real estate licensee representing a purchaser 
of residential real property or, if the purchaser is not represented by a 
licensee, the real estate licensee representing an owner of residential real 
estate and dealing with the purchaser has a duty to inform each such 
purchaser of the purchaser's rights and obligations under this part. If a 
real estate licensee performs those duties, the licensee shall have no 
further duties to the parties to a residential real estate transaction under 
this part, and shall not be liable to any party to a residential real estate 
transaction for a violation of this part or for any failure to disclose any 



information regarding any real property subject to this part. However, a 
cause of action for damages or equitable remedies may be brought 
against a real estate licensee for intentionally misrepresenting or 
defrauding a purchaser. A real estate licensee will further be subject to a 
cause of action for damages or equitable relief for failing to disclose 
adverse facts of which the licensee has actual knowledge or notice. 
"Adverse facts" means conditions or occurrences generally recognized by 
competent licensees that significantly reduce the structural integrity of 
improvements to real property, or present a significant health risk to 
occupants of the property.” 

ii. Ledbetter v. Schacht, 395 S.W.3d 120 (Tenn.Ct.App. 2012); licensees are 
bound by both the definition of “adverse facts” in the Tennessee 
Residential Property Disclosure Act and the broader definition in the 
Tennessee Real Estate Brokers Act. 

iii. Goodale v. Langenberg, 243 S.W.2d 575 (Tenn.Ct.App. 2007); punitive 
damages available in action for rescission based on realtor’s violation of 
the Tennessee Residential Property Disclosure Act.  Jury’s punitive 
damages award reversed due to insufficient evidence to meet standard for 
imposition of punitive damages. 

E. Tennessee Consumer Protection Act 
i. Ganzevoort v. Russell, 949 S.W.2d 293 (Tenn. 1997).  During the course 

of the termite inspection, the inspector discovered rotten wood in the 
subfloor of the house.  He informed the seller’s broker, who arranged for a 
floor joist to be fixed.  He subsequently informed the buyer’s broker and 
told him it was a minor issue and that everything was taken care of.  
Subsequent to closing, the Plaintiffs discovered extensive water damage to 
the floor in the bathroom and dining room from a water leak.  Plaintiffs 
brought suit against the owners and brokers under the Tennessee 
Consumer Protection Act of 1977 (TN Code § 42-18-101, et seq.).  The 
Court held: 

a. The Act applies to the transaction and Plaintiff could state a cause 
of action against the broker. 

b. The Act is not applicable to the owners as they are not engaged in 
the business of selling property. 

ii. Fayne v. Vincent, 301 S.W. 3d 162 (Tenn. 2009).  Determining whether 
one is in the business of buying and selling houses such that the Act 
applies is a fact-intensive inquiry.  Here, Realtors who sold their personal 
residence were found to be covered by the Act. Mr. Vincent would build 
homes and the Vincents would live in them and list them for sale.   

iii. See, also:  Murvin v. Cofer, 968 S.W.2d 304 (Tenn.Ct.App. 1997) and 
Abouelata v. Davis, 2006 WL 3193685. 

F. Common Law Duties/Causes of Action 



i. Lapinsky v. Cook, 536 S.W.3d 425 (Tenn.Ct.App. 2016); accepting 
without discussion that a cause of action can be maintained for intentional 
misrepresentation. 

ii. Smith v. Inman Realty, 846 S.W.2d 819 (Tenn.Ct.App. 1992); Inman 
Realty, builder, liable for injuries incurred when employee showed 
Plaintiff a home still under construction.  Plaintiff brought an action for 
Negligence.  Court held builder “not required to make the premises 
absolutely safe in light of the fact that the house was still under 
construction. However, before it permitted prospective buyers to enter the 
house, it should have inspected the house to discover dangerous conditions 
and should have warned persons entering the house for the first time of 
these conditions.”  Id. At 823. 

a. Many builders now contract with brokers or agents to sell new 
construction.  Whether this duty applies to non-employee agents 
representing a developer is untested. 


