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In 2007, the employee suffered a work-related back injury.  After conservative
treatment failed to provide relief, the employee underwent an unauthorized back
surgery.  Employee’s workers’ compensation claim was settled in 2009.  The
settlement provided for “future medical benefits relating to the back injury” of 2007,
while precluding future benefits for unauthorized medical care.  In 2011, the
employee sought authorization for a second surgery by an authorized treating
surgeon.  The employer refused, asserting that it was not liable under the terms of the
settlement.  The trial court ordered the employer to pay for the second surgery.  The
employer has appealed.  We affirm the trial court’s judgment.

Tenn. Code Ann. § 50-6-225(e) (2008 & Supp. 2012) Appeal as of Right; 

Judgment of the Chancery Court Affirmed and Remanded 

PAUL G. SUMMERS, SR., J.,  delivered the opinion of the Court, in which SHARON G. LEE, J.,

and DONALD P. HARRIS, SP.J., joined.

Richard R. Clark, Jr., Nashville, Tennessee, for the appellant, The Parent Company.

Eric J. Burch, Manchester, Tennessee, for the appellee, Joe Christopher Watson.

MEMORANDUM OPINION

Factual and Procedural Background

This is the second appeal of this workers’ compensation case.  The prior appeal was

dismissed and remanded after we determined that the order appealed from was not a final



order, because it did not address the issue of attorney’s fees.  Watson v. The Parent Co., No.

M2012-01147-WC-R3-WC, 2013 WL 1920870 (Tenn. Workers’ Comp. Panel May 8, 2013). 

On remand, the trial court addressed the attorney’s fees issue, and an order was entered July

29, 2013 requiring payment of fees by the employer. The employer has timely appealed from

the trial court’s judgment.

Facts referenced, although not verbatim but accurate, are incorporated from the first

appeal of this case.  Watson v. The Parent Company, No. M2012-01147-WC-R3-WC, 2013

WL 1920870 (Tenn. Workers’ Comp. Panel May 8, 2013):

Mr. Joe Christopher Watson (“Employee”) was employed by The

Parent Company (“Employer”).  On May 21, 2007, Employee injured his

back in a work-related accident.  On June 27, 2007, he saw Dr. George H.

Lien, a neurosurgeon, who began conservative treatment and limited

Employee to light-duty work.  On August 1, 2007, Dr. Lien returned

Employee to work without any restrictions and determined that Employee

retained no permanent impairment from his injury.

Employee alleged that he aggravated the injury as a result of a

second work-related accident on August 14, 2007.  On September 14,

2007, Employee saw Dr. Lien again and complained of worsening back

pain.  Dr. Lien noted that Employee “may be a candidate for lumbar

epidural steroid injections,” but “there is nothing to offer him from a

surgical standpoint.”  At about this time, Employer fired Employee.  On

October 14, 2007, Employee filed a workers’ compensation action against

Employer seeking recovery for the May 21, 2007 and August 14, 2007

work injuries.

On October 18, 2007, Employee saw Dr. Robert E. Clendenin, III,

a physiatrist.  Dr. Clendenin administered lumbar facet injections on

October 30, 2007, but this treatment provided no relief.  Dr. Clendenin

administered an epidural steroid injection on November 16, 2007, which

also failed to provide relief.  Dr. Clendenin determined that Employee had

reached maximum medical improvement on December 4, 2007.  “No

further followup or treatment will be scheduled or offered.”  After a

functional capacity evaluation, Dr. Clendenin found “no objective

evidence” of permanent impairment, assigned a “0% impairment as per

AMA guidelines,” and could discern “no objective reason” why Employee

could not return to regular work.  He opined that “[n]o further treatments

in my office would be indicated.” 
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By March 6, 2008, Employee began seeking treatment on his own

at Howell Allen Clinic in Nashville.  Employee saw Dr. Vaughan Allen, a

neurosurgeon, on March 6th, June 12th, and July 7th.  After conservative

treatment failed, Dr. Paul McCombs, another surgeon from the Howell

Allen Clinic, performed a lumbar fusion at L5-S1.  It is undisputed that the

treatment provided by Howell Allen Clinic, including the fusion surgery by

Dr. McCombs, was not authorized by Employer.

The surgery did not provide Employee relief.  Additionally,

Employee suffered “nerve compromise from what appears to be bony

fragments from the fusion.”  A decompressive lumbar laminectomy  was

performed.  By April 13, 2009, Employee was “doing better.”

On December 11, 2009, the parties settled Employee’s workers’

compensation lawsuit.  The Coffee County Chancery Court entered an

“Order of Compromise and Settlement” that provided in part:

[Employee] was also examined and treated by non-

designated and unauthorized physicians. [Employer’s]

Insurer has settled the subrogation claim of [Employee’s]

health insurance company, Blue Cross/Blue Shield, in

connection with this matter for the amount of $23,000. 

[Employer] and its Insurer are not responsible for payment

of future medical expense incurred by [Employee] for

services rendered by non-designated and unauthorized

physicians.

The Court finds that this settlement is fair and

reasonable and is consistent with the provisions of the

workers’ compensation laws of the State of Tennessee.

* * * * 

All future medical benefits relating to the back injury

sustained as a result of the work-related accident of May 21,

2007 [] and aggravated in the August 14, 2007 work-related

accident are to remain open.  If future medical treatment is

needed, Employee will be provided a panel of physicians

pursuant to T.C.A. Section 50-6-204 from which to select a

treating physician. 
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Approximately six to eight months after the settlement, Employee’s

back condition worsened.  Through counsel, Employee asked Employer to

designate a panel of physicians.  Employer provided multiple panels, and

Employee eventually selected Dr. Brett L. Babat, an orthopedic spine

surgeon.  Dr. Babat initially saw Employee on April 20, 2011, diagnosed

him with “pseudarthrosis,” and recommended surgery to repair the

condition.  At his deposition, Dr. Babat explained that “pseudarthrosis is

when a surgeon attempts to perform a fusion of any bone in the body.” 

Employee “had surgery to try to accomplish a fusion, and the fusion did not

take, so to speak.  There was no bone growth.”  On cross-examination, Dr.

Babat agreed that “if the first fusion would not have been performed, then

there would be no need for the second repair of the

pseudarthrosis/arthrodesis.”  Dr. Babat recommended a “pseudarthrosis

repair” and was willing to perform that surgery himself.  However,

Employer did not approve the proposed surgery. 

On July 12, 2011, Employee filed a “Complaint for Medical

Treatment” with the Coffee County Chancery Court, asking that Employer

be required to pay for the surgical procedure proposed by Dr. Babat. 

Employee also asked that Employer “be required to reimburse [Employee]

for all medical treatment paid for by  [Employee].”  Employee also

requested attorney’s fees and costs.  Employer denied all liability, stating

that Employee’s “voluntary, unilateral selection of doctors or medical

facilities and the incurring of expenses for medical care, examination and

treatment without prior authorization” made the medical expenses

Employee’s “own responsibility and not the responsibility of [Employer]

under the Tennessee Workers’ Compensation Laws.”

At the trial on May 8, 2012, Employee testified in person and Dr.

Babat testified by deposition.  The trial court ruled from the bench in favor

of Employee: “[T]he Court finds that [Employer] is responsible for the

future medical benefits relating to the back injuries sustained as a result of

the work-related accident of May 21st, 2007, and that this surgery is related

to that back injury.”  On May 17, 2007, the trial court memorialized its

ruling in a written order:

Based upon the pleadings before the Court and the proof

presented at trial, the Court finds that:
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1.  [Employer] shall authorize [Employee’s] treatment as

recommended by Dr. Bret[t] Babat and all associated

charges from said treatment.

2.  The Court finds that [Employer] is responsible for future

medical treatment of [Employee], regardless of whether the

unauthorized original fusion [surgery] in 2008 caused the

need for this new surgery as recommended by Dr. Babat. 

The court finds the recommended surgery is related to

[Employee’s] work related injury suffered [on May 21,

2007].

2013 WL 1920870 at *2-*5

Employer timely appealed, and the case was referred to the Special Workers’

Compensation Appeals Panel.  As previously set out, we dismissed the appeal and remanded

the case to the trial court for further proceedings.  A final order has now been entered, and

Employer has appealed again. Employer raises the same issue presented in the prior appeal,

contending that the trial court erred in ordering it to pay for the proposed surgery because the

need for it did not arise from the May 21, 2007 work injury, but from the prior unauthorized

surgery by Dr. McCombs.  Employer contends that the 2009 settlement expressly absolved

it from all future expenses arising out of the unauthorized fusion surgery.  Employee argues

that the trial court properly held Employer liable for the proposed surgery by Dr. Babat, the

authorized physician.

Standard of Review

Appellate review of workers’ compensation cases is governed by Tennessee Code

Annotated section 50-6-225(e)(2) (2008 & Supp. 2012), which provides that appellate courts

must review findings of fact “de novo upon the record of the trial court, accompanied by a

presumption of the correctness of the finding[s], unless the preponderance of the evidence

is otherwise.”  As the Tennessee Supreme Court has observed, reviewing courts must

conduct an in-depth examination of the trial court’s factual findings and conclusions. 

Galloway v. Memphis Drum Serv., 822 S.W.2d 584, 586 (Tenn. 1991).  When the trial court

has seen and heard the witnesses, considerable deference must be afforded the trial court’s

factual findings.  Tryon v. Saturn Corp., 254 S.W.3d 321, 327 (Tenn. 2008).  No similar

deference need be afforded the trial court’s findings based upon documentary evidence,

including depositions.  Glisson v. Mohon Int’l, Inc./Campbell Ray, 185 S.W.3d 348, 353

(Tenn. 2006).

-5-



Similarly, reviewing courts afford no presumption of correctness to a trial court’s

conclusions of law.  Seiber v. Reeves Logging, 284 S.W.3d 294, 298 (Tenn. 2009).  This

appeal involves the interpretation of the parties’ settlement agreement, to which de novo

review applies.  Perkins v. Metro. Gov’t of Nashville, 380 S.W.3d 73, 80 (Tenn. 2012).

Analysis
To support their arguments on appeal, Employer and Employee rely upon three

sentences of the December 11, 2009 Order of Compromise and Settlement: (1) “All future

medical benefits relating to the back injury sustained in the May 21, 2007 work-related

accident are to remain open”; (2) Employee “was also examined and treated by non-

designated and unauthorized physicians”; and (3) “[Employer] and its Insurer are not

responsible for payment of future medical expenses incurred by [Employee] for services

rendered by non-designated and unauthorized physicians.”   Employee argues that the first

provision supports the trial court’s judgment, while Employer construes the latter two

provisions to mean that it is not responsible for paying future medical expenses related to the

unauthorized fusion surgery, which include, in particular, the surgery proposed by Dr. Babat. 

The trial court rejected Employer’s argument, providing the following rationale:

The Court respectfully disagrees with [Employer’s] argument that the

statement, [Employer] and its insurers are not responsible for payment of

future medical expenses incurred by the [Employee] for services rendered by

non-designated and unauthorized physicians, relates or states that they will not

pay for expenses in the future that are related to the unauthorized back surgery.

In fact, if that’s what was meant, the Court respectfully states that the

statement would say, and should say, [Employer] and its insurers are not

responsible for payment of future medical expenses as a result of services

rendered by non-designated and unauthorized physicians.  Clearly to the Court,

that statement is in that paragraph because it’s telling [Employee] that you will

not pay for any future non-designated or unauthorized physicians’ treatment.

Employer vigorously argues that because the prior surgery was unauthorized and

because the proposed surgery is not needed to repair the original injury, but instead is a

condition resulting from the unauthorized prior surgery, Employer is not liable for the

procedure.  Employer notes in its brief that the Tennessee Supreme Court has addressed

when the aggravation of a compensable injury is itself compensable:
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This Court is committed to the rule that when, without the fault of the

employee, his original compensable injury is aggravated by medical or surgical

treatment of it, there is such a causal connection between the original injury

and the resulting disability or death that [it is] compensable, whether such

medical or surgical treatment be skillful or negligent, at least if the physician

or surgeon has been furnished by the employer or its insurer.  We conclude that

the result should be the same when the physician or surgeon has been selected

by the employee, provided the employee was justified in making his own

selection of the physician or surgeon by the failure of the employer to comply

with the provisions of the [Workers’ Compensation Law] in providing proper

medical care.

Forest Prods. v. Collins, 534 S.W.2d 306, 309 (Tenn. 1976) (internal citations omitted). 

Employer devotes much of its attention to explaining why the initial surgery was

unnecessary, unreasonable, and unauthorized.  Employer concludes that “complications

resulting from [Employee’s] unauthorized back surgery do not arise out of the course and

scope of his employment with [Employer], and [Employer] is therefore not obligated to bear

the costs for any treatment related to those injuries under T.C.A. § 50-6-204.”

Employer overlooks the fact that Employee does not seek costs for treatment under

the Workers’ Compensation Law; Employee seeks future medical benefits as provided by the

Order of Compromise and Settlement entered by the Coffee County Chancery Court on

December 11, 2009.  The parties are free to negotiate future medical benefits beyond what

the Workers’ Compensation Law guarantees.  See Tenn. Code Ann. § 50-6-206(a)(2)(A)

(2008 & Supp. 2013).

  

To resolve this issue, we apply the familiar rules of contract interpretation, the first

of which is that clear and unambiguous contractual language must be afforded its plain and

ordinary meaning.  BSG, LLC v. Check Velocity, Inc., 395 S.W.3d 90, 93 (Tenn. 2012). 

Additionally, contractual provisions are not interpreted in isolation, and one clause may

modify, limit, or illuminate another.  Cocke County Bd. of Highway Comm’rs v. Newport

Utilities Bd., 690 S.W.2d 231, 237 (Tenn. 1985).

The settlement language at issue here is quite broad: “All future medical benefits

relating to the back injury sustained in the May 21, 2007 work-related accident are to remain

open.”  It is possible that, absent the settlement, Employee’s pseudarthrosis would not be

compensable under the Forest Prods. rule.  We need not decide that question, however.  It

is enough to read the plain language of the settlement and conclude, as did the trial court, that

the surgery proposed by Dr. Babat is related to the back injury that Employee sustained in

the May 21, 2007 work-related accident.  The relationship between Employee’s May 21,
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2007 back injury and the surgery that Dr. Babat proposed is not severed by Employee’s

failure to seek authorization for and approval of the pre-settlement fusion surgery.

Reviewing the settlement language de novo and applying the foregoing rules of

contract interpretation, we also conclude that the settlement precludes liability only for future

services rendered by non-designated and unauthorized physicians.  It is uncontested that Dr.

Babat is an authorized treating physician.  Thus, the settlement language insulating Employer

from the “payment of future medical expense[s] incurred by [Employee] for services

rendered by non-designated and unauthorized physicians” does not apply to the surgery

proposed by Dr. Babat.  Accordingly, we affirm the trial court’s finding that Employer is

liable for any medical expenses associated with the surgery.  We remand the case to the trial

court to determine what, if any, attorney’s fees should be awarded to Employee for this

appeal. 

Conclusion

The judgment of the trial court is affirmed.  The case is remanded to the trial court for

further proceedings consistent with this opinion.  Costs of this appeal are taxed to The Parent

Company and its surety, for which execution may issue if necessary.

_________________________________
PAUL G. SUMMERS, SENIOR JUDGE
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IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

JOE CHRISTOPHER WATSON v. THE PARENT COMPANY

Chancery Court for Coffee County

No. 08363

No. M2013-01207-SC-WCM-WC - Filed May 14, 2014

ORDER

This case is before the Court upon the motion for review filed on behalf of The Parent

Company pursuant to Tenn. Code Ann. § 50-6-225(e)(5)(A)(ii), the entire record, including

the order of referral to the Special Workers’ Compensation Appeals Panel, and the Panel’s

Memorandum Opinion setting forth its findings of fact and conclusions of law.

It appears to the Court that the motion for review is not well-taken and is, therefore,

denied.  The Panel’s findings of fact and conclusions of law, which are incorporated by

reference, are adopted and affirmed.  The decision of the panel is made the judgment of the

Court.

Costs are taxed to The Parent Company and it surety, for which execution may issue,

if necessary.

PER CURIAM

SHARON G. LEE, J., not participating
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