
WHERE DID I LEAVE MY CAR 

 

A bankruptcy attorney, Mr. Con C. Inchus, had an initial consultation with a potential 
bankruptcy client.  Among other problems, the debtor was three payments behind on his 
automobile loan and was afraid the creditor was going to attempt to repossess the automobile, his 
sole means of transportation.  The client would be unable to pay the required Chapter 7 attorney 
fee for several weeks at least.  Mr. Inchus advised the client that the creditor could repossess the 
vehicle anywhere it could be found and towed.  The client stated that he could stay with a friend 
that lived in the next county and leave the vehicle in the friend’s garage until the bankruptcy 
could be filed.  The next day the bankruptcy client frantically called Mr. Inchus and said that the 
creditor was demanding to know where the vehicle was located.  Mr. Inchus told his client to 
advise the creditor that he was filing for bankruptcy and to call his office.  When the creditor 
contact Mr. Inchus he confirmed his representation but would not advise the creditor of the 
location of the vehicle.  After the chapter 7 case was filed, the debtor surrendered the vehicle 
because the engine blew in it shortly after the filing.  The debtor has been charged with a crime 
pursuant to T.C.A. §39-14-116: 

39-14-116. Hindering secured creditors.  
 
(a) A person who claims ownership of or interest in any property which is the subject of a 
security interest, security agreement, deed of trust, mortgage, attachment, judgment or other 
statutory or equitable lien commits an offense who, with intent to hinder enforcement of that 
interest or lien, destroys, removes, conceals, encumbers, transfers, or otherwise harms or reduces 
the value of the property. 
 
(b) For purposes of this section, unless the context otherwise requires: 
 
(1) "Remove" means transport, without the effective consent of the secured party, from the state 
or county in which the property was located when the security interest or lien attached; and 
 
(2) "Security interest" means an interest in personal property or fixtures that secures payment or 
performance of an obligation. 
 
(c) An offense under this section is a Class E felony. 
 
HISTORY: Acts 1989, ch. 591, § 1. 

In addition, the creditor has objected to the debtor’s discharge pursuant to 11 U.S.C. §727(a)(2): 

(a) The court shall grant the debtor a discharge, unless (2) the debtor, with intent to hinder, 
delay, or defraud a creditor . . . has transferred, removed, destroyed, mutilated, or 



concealed, . . . (A) property of the debtor, within one year before the date of the filing of 
the petition. 
 
 
The debtor is very confused as he thought Mr. Con C. Inchus had advised him to hide the 
vehicle until the bankruptcy case could be filed.  Mr. Inchus wondered if he had violated 
any ethical rules. 
 

Rule 1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer 

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s 
decisions concerning the objectives of representation and, as required by 
RPC 1.4, shall consult with the client about the means by which the 
client’s objectives are to be accomplished. A lawyer may take such action 
on behalf of the client as is impliedly authorized to carry out the 
representation. A lawyer shall abide by a client’s decision whether to 
settle a matter. In a criminal case, the lawyer shall abide by the client’s 
decision, after consultation with the lawyer, as to a plea to be entered, 
whether to waive jury trial, and whether the client will testify. 

(b) A lawyer’s representation of a client, including representation by 
appointment, does not constitute an endorsement of the client’s political, 
economic, social, or moral views or activities. 

(c) A lawyer may limit the scope of representation if the limitation is 
reasonable under the circumstances and the client gives informed 
consent, preferably in writing. 

(d) A lawyer shall not counsel a client to engage, or assist a client, in 
conduct that the lawyer knows or reasonably should know is criminal 
or fraudulent, but a lawyer may discuss the legal consequences of any 
proposed course of conduct with a client and may counsel or assist a 
client to make a good faith effort to determine the validity, scope, 
meaning, or application of the law. 

 
 

Criminal, Fraudulent, and Prohibited Transactions 

[9] Paragraph (d) prohibits a lawyer from counseling or assisting a client 
to engage in conduct that the lawyer knows or reasonably should know 



is criminal or fraudulent. This prohibition, however, does not preclude 
the lawyer from giving an honest opinion about the actual consequences 
that appear likely to result from a client’s conduct. Nor does the fact that 
a client uses advice in a course of action that is criminal or fraudulent of 
itself make a lawyer a party to the course of action. There is a critical 
distinction between presenting an analysis of legal aspects of 
questionable conduct and recommending the means by which a crime or 
fraud might be committed with impunity. 

[10] When the client’s course of action has already begun and is 
continuing, the lawyer’s responsibility is especially delicate. In some 
situations the lawyer may be permitted or required by Rule 1.6 to reveal 
the client’s wrongdoing. See RPC 1.6(b)(1) and (c)(1). In any case, 
however, the lawyer is required to avoid assisting the client, for example, 
by drafting or delivering documents that the lawyer knows are fraudulent 
or by suggesting how the wrongdoing might be concealed. A lawyer may 
not continue assisting a client in conduct that the lawyer originally 
supposed was legally proper but then discovers is criminal or fraudulent. 
The lawyer must, therefore, withdraw from the representation of the 
client in the matter. See RPC 1.16(a). In some cases, withdrawal alone 
might be insufficient. It may be necessary for the lawyer to give notice of 
the fact of withdrawal and to disaffirm any opinion, document, 
affirmation or the like. See RPC 4.1.  Tenn Rule of Professional Conduct 
1.2 Comment 9. 

 

Should Mr. Inchus have filed a no-fee Chapter 13 immediately to prevent the 
repossession even though he knew the case would be converted once he had received 
his fees? 

 

 

 


