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Simon J. Frankel, State Bar No. 171552 
COVINGTON & BURLING LLP 
One Front Street, 35th Floor 
San Francisco, California 94111-5356 
Telephone: + 1 (415) 591-6000 
Facsimile: + 1 (415) 591-6091 
Email:  sfrankel@cov.com 

Aaron M. Herzig (pro hac vice pending) 
TAFT STETTINIUS & HOLLISTER LLP 
aherzig@taftlaw.com 
425 Walnut Street, Suite 1800 
Cincinnati, Ohio 45202 
Telephone:  (513) 381-2838 
 
Attorneys for Plaintiff Zoological 
Society of Cincinnati 
 
 

UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 
 
ZOOLOGICAL SOCIETY OF CINCINNATI, 
D/B/A/ CINCINNATI ZOO & BOTANICAL 
GARDEN, an Ohio non-profit Corporation 
 
 Plaintiff, 
 
 v. 
 
THE GORILLA FOUNDATION, a California 
Corporation; and FRANCINE PATTERSON, an 
individual 
 
 Defendants. 
 

 Civil Case No.: 

 
 

 

VERIFIED COMPLAINT 

Plaintiff Zoological Society of Cincinnati, d/b/a Cincinnati Zoo & Botanical Garden (“Plaintiff” 

or “CZBG”), by and through its undersigned attorneys, alleges its Verified Complaint against the Gorilla 

Foundation (“TGF”) and Francine Patterson (“Patterson,” and, together with TGF, “Defendants”) as 

follows: 
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NATURE OF THE ACTION 

1. Western lowland gorillas are critically endangered animals native to central Africa. They 

are social animals that live in multigenerational groups and should not live isolated from other gorillas. 

TGF, which is not accredited by the Association of Zoos and Aquariums (“AZA”), was home to a 

western lowland gorilla named Koko. In 1991 at TGF’s request, for the health and well-being of Koko, 

CZBG agreed to loan it a western lowland gorilla, Ndume, under a loan agreement between CZBG and 

TGF. The loan agreement, which was updated and clarified in 2015, provided that upon Koko’s death 

Ndume would be transferred to an AZA-accredited institution identified by the Gorilla Species Survival 

Plan® (“GSSP”), a group of scientists, veterinarians, and experts that oversees the health and welfare of 

the gorilla population at zoos in North America, and by CZBG. The agreement stated plainly and 

unequivocally: “Upon the death of ‘Koko’, ‘Ndume’ will be placed at an AZA institution recommended 

by [GSSP] and [CZBG].”  

2. Koko died in June 2018. Ndume now lives alone for the first time in his life. Following 

the death of Koko, GSSP determined that the best location for Ndume (for him and for the endangered 

species of gorillas) is CZBG. CZBG contacted TGF to begin the process of transferring Ndume to 

CZBG. TGF has prevented the transfer and has stated that it does not intend to live up to its contractual 

obligations. TGF has breached the loan agreement and is keeping Ndume in violation of the law and to 

the detriment of Ndume’s health. 

3. CZBG is the entity legally responsible for Ndume, which includes ensuring that he 

receives proper care based on industry best practices and laws governing primates in human care, 

consistent with the AZA’s accreditation standards. Thus, as a consequence of Defendants’ wrongful 

conduct in refusing to honor the agreement designed to ensure CZBG meets its responsibilities, CZBG is 

both deprived of possession of Ndume and its accreditation status is directly implicated, which, in turn, 

risks compromising CZBG’s ability to carry out its mission and operation as a premier zoological park 

dedicated to the conservation, education, and preservation of wild animals and wild spaces.   

4. CZBG is entitled to specific performance requiring Defendants to stop breaching the 

parties’ contract and to transfer possession of Ndume to CZBG, including cooperating in all steps 

necessary to safely and effectively prepare Ndume for his transport to CZBG’s facility. In the 

Case 3:18-cv-06529-RS   Document 1   Filed 10/25/18   Page 2 of 16



 

3 
VERIFIED COMPLAINT  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

alternative, CZBG is entitled to an order granting the same relief because Defendants are unlawfully 

possessing Ndume. 

PARTIES 

5. CZBG is a non-profit corporation formed under the laws of the state of Ohio, with its 

principal place of business located at 3400 Vine Street, Cincinnati, Ohio 45220. CZBG is a citizen of 

Ohio. CZBG is an accredited member of the AZA. 

6. TGF is an organization with its principal place of business at 1733 Woodside Rd. #330, 

Redwood City, California 94061. TGF is a citizen of California. TGF is not accredited by the AZA and 

is not eligible for Sustainability Partner status within the AZA. 

7. Patterson is an individual who co-founded TGF and presently serves as its President, 

CEO, and Director of Research. Patterson resides in Woodside, California, and is a citizen of California. 

8. The AZA is a 501(c)(3) non-profit organization representing over 230 accredited 

zoological parks and aquariums and certified related facilities in the United States and abroad. It is the 

independent accrediting organization for those institutions. The AZA accreditation process is thorough, 

including the submission of an extensive application and an intensive, on-site inspection by a team of 

experts to ensure the highest standards of animal care and management are met. Fewer than ten (10) 

percent of wildlife exhibitors licensed by the United States Department of Agriculture under the Animal 

Welfare Act meet the standards for AZA accreditation. Accreditation must be renewed every five (5) 

years.  

9. GSSP is one of nearly 500 Species Survival Plan (“SSP”) Programs administered by the 

AZA. SSP Programs are led by expert advisors with a focus on the conservation of select and typically 

threatened or endangered species through the cooperative management of small populations at AZA-

accredited zoos and aquariums and certified related facilities. SSP Programs coordinate the individual 

activities of participating member institutions through a variety of species conservation, research, 

husbandry, management, and educational initiatives. Organizations can obtain Sustainability Partner 

status – which is not considered accreditation or certification – if certain eligibility criteria are met, 

including that the organization regularly exchanges animals with AZA-accredited facilities, typically as 

part of a breeding and transfer plan or other SSP Program management process. Approvals for a 
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Sustainability Partner’s continued participation in an SSP Program must be renewed every five (5) 

years.  

JURISDICTION 

10. This court has jurisdiction over this matter pursuant to 28 U.S.C. § 1332 because 

complete diversity of citizenship between the parties exists, and the amount in controversy exceeds the 

sum or value of $75,000, exclusive of interest and costs.  

VENUE 

11. Venue is proper herein pursuant to 28 U.S.C. § 1391(b) and (c), in that a substantial part 

of the events or omissions giving rise to Plaintiff’s claims occurred in this District, Patterson resides in 

this District, and TGF resides in and is doing business in this District.  

INTRADISTRICT ASSIGNMENT 

12. A substantial part of the events or omissions giving rise to Plaintiff’s claims occurred 

within San Mateo County. Accordingly, this case is appropriately assigned to the San Francisco division 

of this Court pursuant to Civil Local Rule 3-2, subsections (c) and (d). 

FACTUAL BACKGROUND 

The Cincinnati Zoo and Ndume 

13. CZBG operates an AZA-accredited zoological park internationally known for its success 

in the protection and propagation of endangered animals and plants. CZBG has been caring for gorillas 

since 1931, and is currently responsible for the care and survival of ten (10) western lowland gorillas 

housed on its premises, including several relatives of Ndume. CZBG recently renovated and expanded 

its dedicated gorilla facility. 

14. Ndume, a male western lowland gorilla, Gorilla gorilla gorilla, Studbook #776, was born 

at CZBG on October 10, 1981. Ndume was originally housed at CZBG, where – as well-documented 

scientific research shows is necessary for his species – he regularly interacted with other gorillas in a 

social setting. Upon the recommendation of GSSP, in 1988 Ndume was transferred to the Brookfield 

Zoo, an AZA-accredited institution in Brookfield, Illinois. While at Brookfield Zoo, Ndume sired 

multiple offspring and thrived as a member of that zoo’s gorilla population. In August 1991, Ndume was 

moved back to CZBG with the approval of GSSP. 
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15. Possession of Ndume, both inherently and for an AZA-accredited institution like CZBG, 

as well as a matter of the expense involved in providing appropriate care for a gorilla, has a value 

substantially exceeding applicable amount in controversy requirements.  

TGF and Koko 

16. TGF operates a non-accredited, self-described “gorilla sanctuary.” Over the course of its 

history, TGF has had custody of three western lowland gorillas:  Koko (deceased June 2018) and two 

male gorillas, each originally intended to serve as a mate for Koko:  Michael (deceased April 2000) and 

Ndume (current age 37).  

17. Patterson is the president and CEO of TGF, responsible for all major decisions affecting 

TGF including its cooperation (and lack of cooperation) with CZBG, GSSP, and AZA in the transfer of 

Ndume to and from its facilities. 

CZBG Loans Ndume to TGF 

18. CZBG and TGF entered into a loan agreement dated as of October 21, 1998 (the “First 

Loan Agreement”), pursuant to which CZBG agreed to loan Ndume to TGF, where Ndume would reside 

under TGF’s immediate care. A copy of the First Loan Agreement is attached as Exhibit A. 

19. Paragraph 1 of the First Loan Agreement provides that CZBG “has loaned [Ndume] to 

[TGF] … for the sole purpose of propagation” and Paragraph 5 provides that TGF would “attempt to 

breed [Ndume].”  TGF never bred Ndume with Koko. 

20. In 2013, CZBG requested that TGF provide a comprehensive report updating CZBG on 

Ndume. Among other points, the report noted that Ndume was not living in the same enclosure as Koko, 

but rather in a solitary enclosure with only visual and auditory access to Koko. 

21. Based on this report – and primarily the fact that Ndume was not physically living with 

Koko – GSSP recommended transferring Ndume to CZBG. TGF was told of this recommendation. 

22. During a 2014 visit to TGF, CZBG and GSSP professionals determined that, although not 

compliant with AZA standards, Ndume’s care and facilities at TGF were currently acceptable and that 

despite Ndume and Koko’s physical separation, the two could hear, smell, and see another gorilla, a 

foundational natural history need for this species. Based on these two findings, GSSP and CZGB 

determined that Koko should not be left in total isolation from other gorillas and began working with 
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TGF on a new plan to defer Ndume’s transfer while Koko was alive. 

23. In January 2015, the AZA and GSSP categorized Ndume as temporarily non-essential to 

the gorilla population until a time when CZBG and GSSP deemed it appropriate to move Ndume from 

TGF. This special permission permitted TGF to temporarily continue its custody of Ndume at its facility 

for purposes of companionship with Koko, but with the ultimate supervision and responsibility for 

Ndume remaining with CZBG.   

24. As a condition to that special permission, CZBG and TGF entered into a loan agreement 

dated December 31, 2015 (the “Agreement”) that “supersedes and makes null and void any previous 

agreement in place for ‘Ndume,’” and pursuant to which CZBG continued loaning Ndume to TGF on 

the terms set forth. A copy of the Agreement – executed by both parties – is attached as Exhibit B. 

25. The prefatory language to the Agreement provides: 

Because TGF is not accredited by AZA and is not eligible for Sustainability 
Partner status within the AZA, CZBG and [GSSP] are obligated to consider 
relocating “Ndume”. . . .  Despite the onus to relocate “Ndume” to an AZA 
accredited facility, the GSSP and CZBG are sensitive to the fact that there 
is some level of psychological connection between “Ndume” and 0.1 gorilla 
“Koko”, owned by TGF. . . .  This special permission [granted by AZA and 
GSSP] is based on TGF’s continued strong collaboration with CZBG and 
GSSP to ensure the proper care of “Ndume” and is contingent on the 
following Animal Loan Agreement terms. 

26. Paragraph 1 of the Agreement provides: 

[CZBG] has loaned to [TGF] [Ndume] as a companion to the female gorilla 
“Koko.”  [TGF] will not attempt to produce offspring with “Ndume.”  
[TGF] will not house “Ndume” with any gorilla other than “Koko” without 
prior written permission from [CZBG.]  Upon the death of “Koko”, 
“Ndume” will be placed at an AZA institution recommended by [GSSP] 
and [CZBG].”  (Emphasis added.) 

27. Paragraph 10 provides that CZBG “will be permitted to do biannual site visits to review 

the condition of ‘Ndume’ and discuss his status with [TGF] staff.” CZBG visited TGF in January of 2016, 

but has not been permitted to visit to facilitate Ndume’s transfer preparations after Koko’s death.   

The parties commence preparation to transfer Ndume back to CZBG 

28. On June 19, 2018, Koko died. 

Case 3:18-cv-06529-RS   Document 1   Filed 10/25/18   Page 6 of 16



 

7 
VERIFIED COMPLAINT  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29. Following Koko’s passing, on or about July 31, 2018, Defendants received notice that it 

would be necessary to begin planning the transfer of Ndume to an AZA-accredited institution, and that 

TGF would be further notified once a selection was made. 

30. Thereafter, by letter dated August 16, 2018, GSSP delivered notice to Defendants: 

the time has come for us to move Ndume back into a zoo accredited by the 
[AZA], as per the signed loan agreement between TGF and [CZBG]. . . .  
As such, the [GSSP] and, by extension, AZA, recommends that Ndume be 
transferred to CZBG as soon as possible.   

The letter continued that “CZBG currently provides the best opportunity for Ndume to . . . begin 

the socialization process with other gorillas.” A copy of the letter is attached as Exhibit C (the “GSSP 

Recommendation”). 

31. On or about August 29, 2018, representatives of CZBG, GSSP, and TGF, including 

Patterson, conducted a conference call during which they discussed steps toward planning Ndume’s 

transfer. On the call, Gary Stanley, COO of TGF, directed Christa Nunes, Associate Director of Gorilla 

Research and Care at TGF, to begin transfer preparations with CZBG. 

32. Cooperative preparations between CZBG and TGF began promptly and continued into 

September with a target transfer period of the first week of November 2018. 

Defendant ceases cooperation and refuses transfer 

33. In September, TGF sent a letter to its followers and donors stating that it intended to keep 

Ndume and acquire female gorillas to live with him, in direct contravention of the Agreement and the 

GSSP Recommendation. TGF solicited donations for that cause. A copy of that letter is attached as 

Exhibit D.  

34. TGF’s cooperation (such as it was) ended when it refused to allow personnel under 

CZBG’s direction to visit TGF in order to formulate plans for installation of a shipping crate at Ndume’s 

enclosure. Acclimating a gorilla to the crate in which it will be transported (“crate training”) is an 

important step in the process of making a transfer as safe and comfortable as possible for the gorilla. A 

conference call between CZBG and TGF was held to discuss the issue, but the request for the visit was 

still denied. CZBG then requested that TGF provide CZBG with a clear account of its intentions with 

regard to the transfer of Ndume. 
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35. By letter dated September 18, 2018, Patterson informed CZBG and GSSP of TGF’s 

“disagreement with the … recommendation by the Gorilla SSP to relocate Ndume to the Cincinnati 

Zoo” and that “no other obvious options remain” besides “chang[ing] direction,” meaning not 

transferring Ndume to CZBG and instead “transfer[ing] one or two other gorillas” to TGF to “live a 

new, stress-free life, with Ndume.”   

36. Making no mention of the Agreement or TGF’s duty under it to transfer Ndume, the letter 

instead claimed that TGF’s sole concern was its “belie[f that] the transfer is not in the best interest of 

Ndume,” which “should control what we do.” It then outlined several unsupported, and in some 

instances outright false, bases for this purported belief, including Ndume’s age (Ndume’s potential life 

expectancy is at least another 10 years), his “unique temperament,” and the lack of “precedent for 

transferring a gorilla to a zoo from a sanctuary environment.” In fact, gorillas are regularly transferred 

among zoos under the direction of GSSP to promote genetic diversity and improve the overall health of 

the gorilla population. There is no scientific basis for TGF’s claim that Ndume is at any increased risk. 

And TGF offers no explanation for why it agreed to the transfer in the Agreement if it believed such a 

transfer was harmful.   

37. The letter further claimed that Ndume “overheard a discussion about his possible transfer 

to the zoo” and reacted by crying, screaming, and banging and shoving objects for 14 hours.   

38. Patterson’s letter dismissed the indisputable fact and alarming concern that Ndume is 

now living in total isolation from his species because, according to Patterson, she and other TGF 

personnel are “human great apes” and the concern is otherwise “insincere” since TGF – a non-zoo, non-

accredited organization – was, in Patterson’s words, “blocked” from adding more gorillas. A copy of the 

September 18, 2018 letter is attached as Exhibit E. 

39. Notably, People for the Ethical Treatment of Animals (“PETA”) disagrees with 

Patterson’s views. PETA agrees that Ndume should be transferred to CZBG and that maintaining 

Ndume’s isolation is detrimental to Ndume’s health. See https://www.peta.org/media/news-

releases/peta-celebrates-lone-gorillas-move/. 

40. Shortly after its letter, on September 21, 2018, TGF made a post on its official Facebook 

page that indicated TGF was “doing our best to ensure that Ndume’s senior years are as fulfilling as 

Case 3:18-cv-06529-RS   Document 1   Filed 10/25/18   Page 8 of 16

https://www.peta.org/media/news-releases/peta-celebrates-lone-gorillas-move/
https://www.peta.org/media/news-releases/peta-celebrates-lone-gorillas-move/


 

9 
VERIFIED COMPLAINT  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

possible,” which post was soon modified to remove that statement. A screenshot of the original and 

modified posts are attached as Exhibit F. 

41. CZBG, GSSP, and the AZA jointly responded to Patterson by letter dated September 24, 

2018. The joint letter discussed the many fallacies and issues with Patterson’s contract-breaching stance, 

including: 
• CZBG is responsible for Ndume’s health and well-being, and thus 

loaned Ndume to TGF under strict conditions to that end, including that 
“after Koko’s death Ndume would be transferred to an institution 
designated by the AZA’s GSSP. . . .  This is not a new development. 
TGF has known about it for years and agreed to in writing.” 

• “[T]he AZA and SSP have recommended that Ndume be transferred 
back to CZBG to live with the gorilla population there, which is 
consistent with the loan agreement.”  “The recommendation . . . was 
based on a preponderance of support and expertise from 
CZBG/SSP/AZA professional gorilla care givers/managers/scientists/ 
vets thoroughly considering facts related to gorillas as a species and 
Ndume as an individual.” 

• Ndume’s “transfer back to CZBG [from Brookfield Zoo] was not due to 
any gorilla social issues, problems with keeper staff or other stressors 
with guests at all. Throwing behavior in apes is an attention-grabbing 
behavior meant to elicit a positive reinforcement of some kind from the 
targeted person.” 

• Ndume was transferred to TGF “for no other reasons than that” the 
female gorillas then at CZBG were “related to him and in breeding 
situations” and TGF offered Ndume “social companionship with Koko 
and a little more space.” 

• Ndume has a positive longevity outlook considering his “long-lived 
relations, including his father Ramses who is currently still alive at age 
47, 10 years older than Ndume, his aunt Samantha who is 48 and his 
aunt Gigi who is 46. Ndume’s mother Rosie lived to be 45.” 

• “There have been 150 gorilla transfers since 2007 with no complications 
or transfer related deaths,” including 11 “gorillas above the age of 35.” 

• “[B]est practices will be implemented with [Ndume’s] transfer.” 

• “The far bigger concern for Ndume’s well-being is his isolation from 
other gorillas, which [TGF and Patterson] are exacerbating to his 
detriment. Every day that goes by without immediate and full 
cooperation from TGF with CZBG/SSP/AZA on Ndume’s transfer 
preparation plan is another that, ·  
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 Ndume is living in isolation away from other gorillas.  

 Ndume is living in conditions not meeting CZBG/SSP/AZA’s 
comprehensive and unparalleled standards and regulation.  

 Ndume doesn’t have access to CZBG’s fulltime veterinary care 
staff.  

 Ndume’s short-term and long-term welfare are jeopardized.   

 Ndume’s psychological and subsequent physical wellbeing are 
compromised (as is evident by the concerning behavior account in 
your letter from September 18, 2018).” 

The letter then invited Defendants “to pick right back up with the previous, cooperative action steps that 

had been initiated,” and outlined each step in “[t]he plan . . . we had been working towards prior,” and 

requested confirmation from Defendants by September 28, 2018. A copy of the September 24, 2018 letter 

is attached as Exhibit G. 

42. By letter dated September 28, 2018, Defendants refused, again under the pretense of 

TGF’s self-serving prognoses about Ndume’s health and welfare to the exclusion of those made by 

numerous scientists, veterinarians, and professionals outside TGF, and – most fundamental here – the 

explicit contractual promise TGF bound itself to follow regarding Ndume’s transfer. A copy of that 

letter is attached as Exhibit H. 

43. On October 24, 2018, representatives of CZBG, GSSP, and TGF, including Patterson, 

conducted a conference call to discuss TGF’s refusal to abide by the terms of the Agreement and 

unlawful possession of Ndume. During the call, CZBG informed Defendants that it would have to 

immediately file the instant lawsuit if Defendants persisted in their wrongful conduct. Defendants again 

refused to abide by the Agreement and refused to transfer Ndume to CZBG. 

CZBG is harmed by Defendant’s refusal to transfer 

44. Western lowland gorillas require social interaction with other gorillas in order to be 

healthy.   

45. TGF does not possess any gorillas besides Ndume, and does not have a reasonable 

prospect to imminently – and legally – obtain possession of another gorilla. 

46. Accordingly, if Ndume is not immediately transferred from TGF to CZBG, he will 
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continue to live in isolation from other gorillas, and thus, in a sub-optimal, at-risk situation. As the 

institution legally responsible for Ndume’s care and well-being, CZBG is harmed by TGF’s conduct 

because TGF’s sub-optimal care of Ndume implicates CZBG’s AZA accreditation and deprives CZBG 

of its lawful interest in Ndume. 

CAUSES OF ACTION 

COUNT I 

Breach of Contract with Specific Performance (TGF) 

47. Plaintiff repeats and realleges the allegations above as if fully set forth. 

48. The Agreement is a valid and binding contract. 

49. Plaintiff has performed its obligations under the Agreement. 

50. Pursuant to the Agreement, “[u]pon the death of ‘Koko’, ‘Ndume’ will be placed at an 

AZA institution recommended by the Gorilla Species Survival Plan (SSP) and the Cincinnati Zoo & 

Botanical Garden.”   

51. TGF is not an AZA institution. 

52. Koko died, and the GSSP Recommendation designated CZBG as the AZA institution 

with which Ndume be placed. CZBG joins in that recommendation. 

53. Pursuant to the Agreement, TGF is therefore obligated to cooperate in the transfer of 

Ndume from its facility upon the death of Koko. But TGF has not cooperated and refuses to relinquish 

possession of Ndume, and is thus breaching the Agreement. 

54. Plaintiff is currently being harmed, and will continue to be harmed, by TGF’s refusing to 

comply with the Agreement and refusing to take all necessary steps to effect a safe and orderly transfer 

of Ndume to CZBG.  

55. Plaintiff does not have an adequate remedy at law since the wrong committed was and 

continues to be TGF’s retaining possession of Ndume in contravention of CZBG’s right to receive 

possession of Ndume. Monetary damages for failure to transfer Ndume, an endangered western lowland 

gorilla, would be impossible to ascertain. 

56. Specific performance of the Agreement is appropriate in this circumstance and TGF 

should be ordered to comply immediately with the transfer provision in the Agreement. 
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COUNT II 

Replevin (TGF and Patterson) 

57. Plaintiff repeats and realleges the allegations above as if fully set forth. 

58. CZBG owns Ndume and never ceased to claim its interest in Ndume.  

59. TGF only possessed Ndume pursuant to a contingent loan from CZBG. TGF is not, and 

was never, the owning institution of Ndume. 

60. Pursuant to that loan, TGF agreed that upon the death of Koko, Ndume would be placed 

at an AZA institution recommended by GSSP and CZBG. TGF is not an AZA institution, and upon 

Koko’s death the GSSP Recommendation designated CZBG as the AZA institution. CZBG joins in that 

recommendation. CZBG therefore has a right to possession of Ndume pursuant to the Agreement. 

61. TGF never had any ownership right in Ndume, and at the moment of the GSSP 

Recommendation TGF no longer had any possessory right to Ndume as well. Furthermore, at that 

moment, TGF was obligated to cooperate in the transfer of Ndume from its facility to CZBG, the 

owning institution designated as having assumed TGF’s possessory right to Ndume.   

62. At all relevant times, Patterson knew that TGF did not have an ownership interest in 

Ndume, that CZBG has the sole ownership interest in Ndume, that TGF ceased having any temporary 

possessory interest in Ndume upon the GSSP Recommendation, and that TGF had a duty to cooperate in 

the transfer of Ndume to CZBG. 

63. Patterson had an obligation to use her position and power at TGF to cause TGF to 

relinquish its possession of Ndume and cooperate in the transfer of Ndume to CZBG. 

64. Patterson nevertheless used her position and power at TGF to cause TGF to refuse to 

cooperate in the transfer of Ndume to CZBG and to instead wrongfully retain possession of Ndume to 

the exclusion of CZBG’s lawful interest. 

65. TGF and Patterson have not cooperated and have thereby wrongfully seized and 

wrongfully hold Ndume. 

66. TGF has the ability and power to deliver possession of Ndume to CZBG. 

67. Plaintiff is currently being harmed, and will continue to be harmed, by TGF’s refusing to 

take all necessary steps to effect a safe and orderly transfer of Ndume to CZBG. 
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68. It would be contrary to justice to allow TGF and Patteson to retain custody of Ndume. 

69. TGF and Patterson should be ordered to return Ndume to CZBG. 

COUNT III 

Conversion (TGF and Patterson) 

70. Plaintiff repeats and realleges the allegations above as if fully set forth. 

71. CZBG owns Ndume and has the sole right to possess Ndume.  

72. TGF has only possessed Ndume pursuant to a contingent loan from CZBG. TGF has 

never owned Ndume. 

73. TGF agreed that upon the death of Koko, Ndume would be placed at an AZA institution 

recommended by the GSSP and CZBG. TGF is not an AZA institution, and upon Koko’s death the 

GSSP Recommendation designated CZBG as the AZA institution. CZBG joins in that recommendation. 

74. TGF never had any ownership right in Ndume, and at the moment of the GSSP 

Recommendation TGF no longer had any possessory right to Ndume as well. Furthermore, at that 

moment, TGF was obligated to cooperate in the transfer of Ndume from its facility to CZBG.   

75. At all relevant times, Patterson knew that TGF did not have an ownership interest in 

Ndume, that CZBG has the sole ownership interest in Ndume, that TGF ceased having any temporary 

possessory interest in Ndume upon the GSSP Recommendation, and that TGF had a duty to cooperate in 

the transfer of Ndume to CZBG. 

76. Patterson had an obligation to use her position and power at TGF to cause TGF to 

relinquish its possession of Ndume and cooperate in the transfer of Ndume to CZBG. 

77. Patterson nevertheless used her position and power at TGF to cause TGF to refuse to 

cooperate in the transfer of Ndume to CZBG and to instead wrongfully retain possession of Ndume to 

the exclusion of CZBG’s lawful interest. 

78. TGF and Patterson have not cooperated and have refused to relinquish possession of 

Ndume to CZBG. 

79. TGF and Patterson have thereby converted Ndume by wrongful act in direct violation of 

CZBG’s rights. 

80. Plaintiff is currently being harmed, and will continue to be harmed, by Defendants’ 
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refusing to do what TGF contractually committed to do and take all necessary steps to effect a safe and 

orderly transfer of Ndume to CZBG. 

81. It would be contrary to justice to allow TGF and Patterson to retain custody of Ndume. 

82. TGF and Patterson should be ordered to return Ndume to CZBG. 

REQUEST FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that this Court: 

1. Enforce TGF’s obligations under the Agreement or, in the alternative, protect CZBG’s 

ownership and possessory right in Ndume, by: 

a. ordering TGF to immediately transfer day-to-day control of Ndume to CZBG and 

its designees; 

b. ordering TGF to grant CZBG and its designees – including, but not limited to 

veterinary professionals and trained gorilla keepers – all reasonable access to 

TGF’s facility in order to permit CZBG and its designees:  

i. to provide all necessary day-to-day care for Ndume, including, but not 

limited to, feeding, veterinary care, and cleaning; and  

ii. to prepare for, and ultimately execute, the transfer of Ndume from that 

facility to CZBG’s facility in Cincinnati, Ohio. 

2. Award Plaintiff the costs and expenses of this suit, including its reasonable attorneys’ 

fees; and 

3. Grant such other relief as the Court may deem just and proper. 

 

DATED:  October 25, 2018   Respectfully submitted, 
 

By:  /s/ Simon J. Frankel   
Simon J. Frankel 
Covington & Burling LLP 
One Front Street 
San Francisco, CA 94111 
(415) 591-6000 
sfrankel@cov.com 
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Aaron M. Herzig (pro hac vice pending) 
Taft Stettinius & Hollister LLP  
425 Walnut Street, Suite 1800 
Cincinnati, Ohio 45202 
(513) 381-2838 
aherzig@taftlaw.com 
 
Attorneys for Plaintiff Zoological 
Society of Cincinnati 
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16 August 2018 

Dr. Francine (Penny) Patterson 
President, The Gorilla Foundation 
1733 Woodside Rd #330 
Redwood City, CA 94061 

Dear Dr. Patterson, 

Male western lowland gorilla (Gorilla gorilla gorilla), Ndume (studbook #776), has been 
housed at the Gorilla Foundation (TGF) since 1991, specifically to provided conspecific 
social companionship to Koko (studbook #420).  However, following Koko’s unfortunate 
passing on June 19, 2018, the time has come for us to move Ndume back into a zoo 
accredited by the Association of Zoos and Aquariums (AZA), as per the signed loan 
agreement between TGF and the Cincinnati Zoo and Botanical Garden (CZBG). 

As such, the Gorilla Species Survival Plan (SSP) and, by extension, AZA, recommends that 
Ndume be transferred to CZBG as soon as possible. 

The SSP is confident that CZBG will provide Ndume with outstanding and specialized 
care; access to modern, flexible, and specialized gorilla care areas; and a myriad of 
socialization options as he makes this transition.  The SSP also recognizes that CZBG 
currently provides the best opportunity for Ndume to acclimate back into the AZA 
community and begin the socialization process with other gorillas. Once he has arrived 
and settled in at Cincinnati, the SSP will work with CZBG to determine which individual 
gorillas will be the best match for providing him with social companionship and proceed 
accordingly.       

On behalf of the Gorilla SSP, I would like to thank you for all you have done for gorillas 
and for Koko and Ndume, specifically.  We recognize this is a difficult time for you and 
your team.  Please let me know if you have any questions or if I can be of any assistance 
during this transition.   

Sincerely, 

Kristen E. Lukas, Ph.D. 
Chair, Gorilla Species Survival Plan, AZA 
Director of Conservation & Science 
Cleveland Metroparks Zoo 
3900 Wildlife Way | Cleveland, OH  44109 
P: 216-635-2523 | F: 216-635-3318 
E: kel@clevelandmetroparks.com

cc:  Gary Stanley, Chief Operating Officer, The Gorilla Foundation 
Ron Evans, Primate Curator, Cincinnati Zoo and Botanical Gardens 
Candice Dorsey, VP of Animal Programs, Association of Zoos and Aquariums 

www.gorillassp.org

Management Group 
Kristen Lukas – Chair 
Director of Conservation & 
Science 
Cleveland Metroparks Zoo 
3900 Wildlife Way  
Cleveland, OH  44109 
P: 216-635-2523  
F: 216-635-3318 
E: kel@clevelandmetroparks.com

Roby Elsner – Studbook Keeper 

Rachel Daneault – Vice Chair 
Jill Moyse – Secretary 
Kristen Lukas – Treasurer  
Hugh Bailey 
Jodi Carrigan 
Danielle Decker 
Ron Evans  
Audra Meinelt 
Beth Schaefer 
Keith Zdrojewski 

Advisors 
Emily Baber 
Richard Bergl 
Katie Corr 
Pam Dennis 
Nancy Hawkes 
Ben Jones 
Austin Leeds 
Elena Hoellein Less 
Linda Lowenstine 
Tom Meehan 
Jennifer Mickelberg 
Hayley Murphy 
Deb Schmidt 
Tara Stoinski 
Stacie Wiech 
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September 18, 2018 
 
Ronald Evans     Kristen Lukas, PhD, Chair, Gorilla SSP 
Cincinnati Zoo & Botanical Gardens (CZBG) Cleveland Metroparks Zoo 
3400 Vine Street     4200 Wildlife Way 
Cincinnati OH 45220    Cleveland, OH 44118 
 
Dear Ron and Kristen, 
The purpose of this letter is to respond to Ron’s email today, document our disagreement 
with the August 29, 2018 recommendation by the Gorilla SSP to relocate Ndume to the 
Cincinnati Zoo, and offer construction alternatives to avoid unnecessary (adverse) 
publicity and legal action, as intimated by your letter.   
As summarized in the attachment, below, (see following pages), we more fully explain 
why we believe the transfer is not in the best interests of Ndume.  This is our sole concern.  
We hope it is yours as well.   
But, responding solely to the transfer issue, Ndume is no longer young and strong.  Given 
his age and his unique temperament and history, we believe the proposed transfer will 
unnecessarily put Ndume at risk, particularly when he is currently happy and healthy at 
his long-term sanctuary/home.  Transporting him in the face of serious life and safety risks 
cannot be justified logically, humanely, legally or otherwise. 
Ample reasons justify our concerns. 
Ndume has lived with us at The Gorilla Foundation for 27 years.  He was moved to the 
Brookfield Zoo from Cincinnati.  Then, he was moved back to the Cincinnati Zoo in August 
1991 due to his undesirable behavior of throwing feces and regurgitated food at zoo 
patrons.  Shortly after his return to Cincinnati he was moved to our Woodside facility.  At 
that time, he was only 10 years old.  During the following years, he quickly adapted to our 
sanctuary environment and thrived.  Ndume will be 37 in just a few weeks, which is 
considered geriatric for a male gorilla.  His age significantly increases the transfer risks.   
Based on our 27-year history as caregivers and guardians for Ndume, we believe that 
proceeding down the path proposed by the AZA will be highly detrimental to Ndume. 
There is no precedent for transferring a gorilla to a zoo from a sanctuary environment 
where he has lived for almost 3 decades.   
Given the risk factors involved, we feel compelled to express our concerns, both to protect 
Ndume and to ensure the best outcome for him.   
As you know from our telephone conversation on August. 29, 2018 regarding the AZA 
plans to promptly transfer Ndume, we also expressed our serious concerns, including 
how Ndume will respond, particularly under the current circumstances.  Given our intimate 
knowledge regarding his health and emotional state we were disappointed by the post-

 THE GORILLA FOUNDATION 

FRANCINE P. PATTERSON, PH.D. 
President and Director of Research & Care 

RONALD COHN, PH.D. 
Vice President, Media Dir. and Treasurer Koko.org 
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call haste of the AZA in issuing a press release the same day, promising his imminent 
transfer, despite our concerns and without any reference to them.  Now, it may be more 
difficult to change direction.  But, in his best interest, no other obvious options remain. 
As we discuss in greater detail in the attachment, below, we believe that strong reasons 
warrant concerns for his physical health, if he is transferred.  Equally strong reasons exist 
for his emotional health in that event.  So, while you apparently disagree with our 
assessment, we believe that, in his best interests, time should be taken to work through 
the risks and alternatives available. 
In this regard, we would be willing to seek an intermediary, like a professional mediator, 
to meet with both sides, listen to the collected wisdom available, and see if an agreed 
solution can be reached, privately.  If not, then you will obviously retain all rights to do 
what you feel you must, and we can take appropriate action in response. 
Does that approach make sense to you and your principals?  
 
Sincerely, 
 

 
 
Francine Penny Patterson, PhD    
President and Director of Research & Care  
        
CC:  Bob Lessnau, Director of Animal Collections, CZBG 

Thane Maynard, Executive Director, CZBG 
 

 
 
 

( See detailed attachment on following pages … )
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ATTACHMENT: 

Detailed Explanation of the TGF Concerns Regarding Transfer of  
Ndume Back to a Zoo Environment 

The purpose of this document is to more fully explain to the Cincinnati Zoo (CZBG) and 
Gorilla SSP (collectively referred to as AZA) why we believe the recommended transfer 
of Ndume from our sanctuary is not in his best interests.  Hopefully, we can all agree that 
this is the paramount issue, which should control what we do.  
In particular, we believe it is important to discuss and carefully consider the stated AZA 
plan to transfer him from his home of 27 years at TGF, a sanctuary, to the Cincinnati Zoo, 
less than 3 months after losing Koko, his family member and companion for his entire 
time at TGF.   
As we all know, Ndume has done very poorly in zoos in the past. As you know, we have 
repeatedly expressed our serious concerns regarding his ability to survive such a transfer, 
particularly under the current circumstances.  Given our intimate knowledge regarding his 
health and emotional state, we were disappointed by the decision of the AZA to issue a 
press release the same day as our August 29 2018 telephone call, promising his imminent 
transfer, despite our concerns … and without any reference to them.   
Since that press release, we have attempted to suggest measures that would mitigate 
some of the risks to Ndume, but to the best of our knowledge, none have been credited 
or addressed.  Thus, TGF feels that it is essential that we advocate further on behalf of 
Ndume, to emphasize the importance of his current health issues and the serious 
mortality risks associated with transferring him from his longtime private sanctuary home 
to a public zoo.   
To be more specific, based on our 27-year history as caregivers and guardians for 
Ndume, we believe there is a significant probability that proceeding down the path 
proposed by the AZA may kill Ndume — either during transfer, or within weeks or months 
thereafter.  This is an outcome that we are confident no one wants.  But, to make sure 
that it does not happen, we feel compelled to do everything possible to bring our concerns 
to light and hopefully reach agreement on an alternate plan of action.   
Thus, we are suggesting a joint effort to discuss and hopefully reach agreement as to 
what is in the best interests of Ndume.   
 
With that goal in mind, please recall the following list of known risk factors which we 
believe strongly militate against the publicly announced plan to transfer Ndume.  These 
must be considered in light of his current status, the available options which would 
mitigate the known risks, and the various ways we can improve his current and future 
status without any of these risks: 
 
Mortality Risks of Transferring Ndume to a Zoo 

1. Ndume will be 37 years old in October (2018).  This is considered geriatric for a male 
gorilla.  His age significantly increases the risks associated with his transfer.  Note 
that the record for male longevity among free-living gorillas in Rwanda is 38 years 
(based on 60 years of observational data) and the average age in captivity is about 
the same.  This data indicates that Ndume is already near the end of his normal life 
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expectancy.  At an elderly age, he is far less capable of enduring the rigors of 
transport than when he was younger.  These risks must be considered in light of his 
past history, his long and peaceful life at TGF, and the recent passing of Koko.  His 
age, and emotional condition are far more fragile than they were even five years ago. 

2. Ndume has lived in the TGF sanctuary, which is an essentially visitor-free 
environment for 27 of his 37 years.  He has lived with the same nuclear family, 
consisting of Koko and 3 human great apes.  In this regard, it is important to 
remember his history and why he was brought to TGF. 

3. At age 10, he was transferred to the Cincinnati Zoo from the Brookfield Zoo.  He was 
transferred because he was agitated by zoo patrons.  While being viewed by the 
public, he routinely threw his feces and regurgitated food.  He had developed 
Balantidium Coli at an early age, at the zoo.  As you know, this incurable condition 
caused by a protozoan is aggravated by stress: in his case, being around visitors.  
Not surprisingly, this disease has not been active in Ndume at all while at TGF.  He 
has little to no stress here.  As such, we are concerned that the stress of transfer 
alone would re-activate the disease (which can be fatal) and even if he survives the 
transfer, the stress he exhibited as a young gorilla during public display would quickly 
become life-threatening if he is again put into that environment, given his age, 
disease state and aversion to being displayed. 

4. Ndume’s feces-throwing also dramatically decreased after his transfer to TGF 
sanctuary. Moreover, his Balantidium did not spread to Koko, Michael, caregivers or 
human ape family at our uniquely equipped facility.   Since that time, he has adapted 
well to a close-knit group of caregivers.  We have long known from his history and 
his behavior that strangers make him nervous. That has not changed.    Public display 
would renew his serious emotional distress and likely the same kind of problematic 
behavior. 

5. As such, we are certain that exposure to many strangers would significantly increase 
his stress levels.  As those in the business of caring for great apes are well aware, 
stress is a known killer.  In our view, the stress involved in the confinement and 
transport back to a public zoo environment would be unbearable for Ndume. 

6. The only serious agitation we have seen Ndume exhibit was when he overheard  a 
discussion about his possible transfer to the zoo.  We know there is a tendency to 
underestimate the ability of gorillas to understand human speech, but our decades 
of experience communicating with them confirms their ability to do so.  This is just 
one of many examples.  Specifically, after overhearing conversations that he was not 
supposed to hear about potentially being transferred, he cried, gave hoot-series, 
screamed, banged and shoved objects for 14 hours straight, all indicating extreme 
anguish.  This was behavior he had never exhibited at TGF before — or after.  It was 
captured on our surveillance video.  Such extreme anxiety under the circumstances, 
which were that nothing else had changed or could explain his responses, provided 
us with ample reason to be concerned that if he is transferred as planned, it will be 
highly stressful for him and might well prove fatal.  

7. Gorillas are the most emotionally fragile of the great ape species. The natural history 
of gorillas indicates that gorilla families are strongly bonded and stay together for life.  
Therefore, they do not easily tolerate separation from their loved ones, much like 
humans. For example, Caesar, born at the Los Angeles Zoo, was moved after living 
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there for 26 years.  When separated from his life-long caregiver and moved to Zoo 
Atlanta, he died shortly after introductions began at his new facility.   

 
Health & Well-Being Risks of Transferring Ndume to a Zoo 

1. Based on our decades of work with Koko and our experiences with Ndume, we are 
confident that he does not want to go to a zoo. He has communicated this to us in 
numerous ways, in addition to the overnight display of angst discussed above.   
Indeed, when Ndume was given a language board consisting of words and symbols 
painted on the wall of his favorite room, the following morning the square with the 
word “Go” showing an arrow pointing off the board was gone.  He had completely 
scratched only this icon off. During family time readings from books of wisdom, 
Ndume chutters (a stress vocalization) when words or phrases related to separation 
are read, such as “decided to let them go.”  Recently, when his morning caregiver 
said “here we go buddy,” Ndume’s normal vocalization immediately changed to one 
indicating deep concern. 
The AZA may find little to be concerned about from these factors, but given our 
decades of work with gorillas, including Ndume, these communications are highly 
significant and entirely consistent with his past emotional history. 
Forcibly transferring Ndume, then placing him in a strange environment — separated 
from his human great ape family group — would add to his ongoing suffering over 
the loss of Koko.  Each of these factors alone would very likely  lead to stress and 
emotion-induced health problems.  As a result, such stress could very possibly cause 
his death. From our perspective, we (collectively) cannot afford to be wrong 
about creating these unnecessary stressors or the serious consequences they 
could cause. 

2. As noted, Ndume is still adapting to the loss of Koko.  He is grieving, and his 
caregivers at TGF are gently helping him through this process.  It can take months 
or even years for humans to process such a loss, and gorillas are much like us in this 
regard.  Chronic depression in a geriatric gorilla is decidedly bad for their health and 
well-being.  Adding monumental stress at such a time is a recipe for disaster. 

3. This known phenomenon is compounded in Ndume’s case.  His family has its own 
history of stress-induced health problems, suggesting there is also a genetic overlay 
which must be considered.  Specifically: 
a. Ndume’s half-brother, Milt, died of heart failure at age 16, while being transferred 

between zoos. 
b. Ndume’s son, Zuza, is at the Sedgwick Zoo, where he has been housed alone 

since 2011, after several attempts to integrate him proved unsuccessful.  
4. In addition, adult silverback gorillas in captivity are at a higher risk for heart attacks, 

stress-induced injuries, and development of negative behavior patterns during 
transfer from one environment to another.  Thus, while the AZA may have experience 
with transferring gorillas from one zoo to another, Ndume has not been living at a 
zoo for 27 years.  We do not believe that experience with zoo to zoo transfers is 
applicable to this proposed sanctuary to zoo transition. 
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Ndume’s Exceptional History and Communication Needs 

1. Ndume was born in a zoo and transferred to TGF at age 10, on a “breeding loan” in 
1991.  I was told by Dr. Ed Maruska, the Cincinnati Zoo director at the time, that the 
transfer would take place only on the condition that TGF agreed not to send Ndume 
back. We never really thought the issue would arise.  Ed’s insistence seemed to be 
related to his concern for Ndume and his awareness of his special needs.  These 
included his Balantidium Coli.  As mentioned, this incurable disease is common 
among captive gorillas.  But because Ndume was throwing his feces at visitors, it 
created an entirely unacceptable public health hazard.  But, at the same time, it was 
evident that it was triggered by high stress conditions. 

2. Ndume grew up with both Koko and Michael.  Michael was 7 years older than Ndume 
and like a brother to Koko, who was 10 years older than Ndume.  Ndume was placed 
in the same enclosure with Koko immediately following quarantine and they got along 
well from the start.  By comparison, Michael and Ndume did not have much contact 
or socialization with each other.  Nor did Ndume have any other (known) significant 
contacts with other males.  This is another reason Ndume is not a good candidate to 
live in a bachelor group.  Indeed, his son, Mtu Chuma died following a bite from 
another gorilla in a bachelor group at the Disney zoo in Florida.  

3. It was intended that Ndume become a mate for Koko (who selected him with the help 
of video previews), but because Koko did not have a natural female gorilla support 
group she was not able to raise an infant.  

4. While Ndume was not formally part of TGF’s interspecies communication language 
program at the request of the AZA, by virtue of his close relationship with Koko, he 
was unintentionally immersed in it.  As a natural consequence, he used many natural 
gestures, learned signs (ASL) from Koko and Michael and like them, he created new 
signs on the spot to communicate important information.  Indeed, they all learned 
spoken English, just as a by-product of their interactions with their caregivers. These 
communication abilities confirm our assessment — consistent with other studies —
that all gorillas appear to be capable of communication with humans.   As things 
turned out, Ndume’s ability to communicate with his human caregivers has enabled 
him to live a very rich life. Owing to his ability to share his preferences, he has had a 
great deal of control over his environment and daily life; certainly much more than 
most captive gorillas. 

5. As a natural consequence of this long history of communication at TGF, we can only 
assume that Ndume would greatly miss the ability to communicate with his caregivers 
with gestures and signs.  Indeed, he might even interpret a failure to respond to his 
signing as some form of undeserved and inexplicable punishment. 
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Ndume’s Current Status at TGF 

Ndume has been a happy and well-adjusted gorilla during his 27 years at TGF sanctuary.   
Following his recent loss of Koko, as noted, his devoted caregivers have been helping 
him recover a little bit every day.  He is given a wide variety of leafy browse in his diet (17 
kinds are grown on site) and he is presented with extraordinary amounts of enrichment 
and personalized care.  All of this is enhanced by his ability to convey his needs and 
wants, and understand our communications, through gestural communication and spoken 
English.   
On the bright side, because Ndume has been in a low-stress sanctuary environment for 
most of his life, he is in good physical and mental health for his age.  Although he will be 
37 on October 10, 2018, he has enjoyed excellent health to-date. This is something I 
assume that we all want to maintain, and which I fear will rapidly decline if he is uprooted 
from his sanctuary home and devoted caregivers.  In addition, we soon hope to welcome 
additional gorillas to keep him company. 
 
What About Other Gorilla Companions? 

Much has been said by the AZA about how Ndume is currently “alone” at TGF and the 
benefits of placing him in proximity to other gorillas at CZ.  In response, it should be noted 
that technically, he is not alone – he is with a strong family support group of human great 
apes, from whom he takes great comfort.  This has helped him immeasurably during his 
time of grieving.  Even so, we agree that it would be better for Ndume to also have gorilla 
companions.  

But, as you know, the AZA has refused or blocked every attempt we have made to create 
a natural gorilla family group for him.  We are not an AZA institution, and we are fully 
aware of the steps taken to prevent TGF from obtaining any new gorillas.  Without 
belaboring the point, it seems insincere for the AZA to criticize TGF because it has been 
working closely with a select few gorillas, while the AZA has been blocking all TGF efforts 
to add more gorillas. 

Even so, we agree that it would be much better to welcome female gorillas to TGF to live 
with Ndume and augment his support-group.  Nor is it inconsistent to question the wisdom 
of the decision to tear him from his family and environment of 27 years.  What awaits him 
are the known stresses of transport and display in front of daily visitors (which he handled 
so poorly in the past).  Why force him to endure those potentially fatal stresses at his age, 
all in order to move him to a location where a positive integration with other gorillas is far 
from guaranteed?   
At Ndume’s age, and given his personality, there is a good chance that even if he survives 
the multiple layers of these known stressors, he very well might not integrate into any 
gorilla group at CZ.  Why force that added issue upon him near the end of his expected 
life? 
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TGF’s Expertise on Ndume and Gorillas in General 

For over 45 years The Gorilla Foundation has been studying gorillas more closely than 
perhaps any other institution in history.  Starting with Koko in 1972, Michael in 1975, and 
Ndume in 1991, we have been observing their natural communication and using 
interspecies communication to both advance gorilla conservation and help understand 
and develop optimal care conditions for gorillas in captivity.    

In the process of our integrated research/care program, we have recorded detailed notes 
and videos on an ongoing basis, thus creating a unique, in-depth data archive that 
includes Ndume.  How gorillas learn and how they respond under a variety of controlled 
and non-threatening circumstances have been the focus of our work. 
In that process, we have learned that gorillas are more like us than previously imagined.  
We use this knowledge to personalize their care.  In the 27 years that Ndume has been 
with TGF, we have gotten to know and appreciate his intelligence, personality and 
preferences.  He would miss those remarkable interactions. 
We should note that we recognize that the AZA discounts the significance of such inter-
species communication, going so far as to insist that Ndume NOT be included in our 
ground-breaking language research.  As confirmed above, we honored that request and 
did not include him.  But, he learned anyway simply by virtue of his natural abilities, 
applying his intelligence to his interactions with his fellow gorillas. 
 
 
Suggested Next Steps 
 
In summary, The Gorilla Foundation has taken exceptional care of Ndume for 27 years, 
and I know him as an individual like no one else.  I would submit that my experience 
developing (groundbreaking) extended and intimate human/nonhuman communication 
with gorillas, through multiple mediums over the past 45 years uniquely qualifies me to 
assess what would be best for Ndume as an individual, both psychologically and 
physically. 
In my view, the proposed plan to summarily transport him to an unfamiliar environment 
with multiple known stressors would cause him great pain and may well threaten his 
survival, for all the reasons stated.  
Therefore, we urge the CZBG and AZA/GSSP to seriously evaluate our well-meaning 
proposals regarding Ndume.  We have carefully and thoroughly considered what is best 
for him.  We urge the AZA to do the same.  At a bare minimum, we believe it is important 
to have a meaningful dialogue, with full appreciation for the expertise brought to the table 
by both sides. 
As just one available alternative option, we believe that rather than transporting Ndume, 
to his detriment, it would be far better to transfer one or two other gorillas (2 females or a 
male, with video pre-introductions to assess their compatibility) from a zoo situation that 
is not currently conducive to their well-being.  They would then have a similar opportunity 
as he did, to live a new, stress-free life, with Ndume. 
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Given our world-wide following, we would be willing to provide exclusive daily video of the 
creation of this new gorilla family, with full credit to the Cincinnati Zoo.  Such an alternative 
would protect Ndume, while helping solve any problems troubling the gorillas in need of 
a change from their current zoo environments.  It would also result in a win-win situation 
for Ndume, TGF, the CZ, the AZA and the concerned public.  But, in the event that we 
simply cannot agree (between ourselves) on the issues which threaten Ndume’s 
happiness and likely his survival, we may need assistance from a neutral source.  In this 
regard, we would propose the involvement of a professional mediator to work with us.  As 
part of a mediation process it would be both helpful, and indeed essential to involve third-
party qualified experts.  The mediator could than help us evaluate the many factors 
involved and assist us in making a joint decision. 
The risks and significant options before us are not matters to be taken lightly.  It is 
essential that we avoid making any ill-informed or erroneous decisions.   
For Ndume’s sake, we have to get this right.   
Accordingly, we ask that you please take our concerns seriously. Let us find a way to 
work through the many important issues we have identified in an intelligent, cooperative 
and compassionate manner.  We should all be on the same side, focused solely on what 
is best for Ndume. 
 
Please consider the above-stated issues and alternatives and let us know how we can 
move forward together, in a constructive fashion, which fully protects Ndume. 
 

_________________________ 
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September 24, 2018 
      
 
 
Francine P. Patterson, Ph.D. 
President and Director of Research & Care 
The Gorilla Foundation  
1733 Woodside Rd, Ste 330 
Redwood City, CA 94061 
 
Dear Penny, 
 
We have received your letter dated September 18, 2018 addressed to Ron Evans of the 
Cincinnati Zoo and Botanical Garden (CZBG) and Kristen Lukas of the Gorilla Species Survival 
Plan (SSP). The Association of Zoos and Aquariums (AZA), SSP and the CZBG are deeply 
disappointed that you and the Gorilla Foundation (TGF) have chosen to delay the timely 
transfer of Ndume back to CZBG, and that your letter attempting to explain your view is filled 
with misstatements and unfounded assertions. It requires us to respond. 
 
CZBG is where Ndume was born and raised. CZBG remains the institution ultimately responsible 
for Ndume’s health and well-being, and it loaned Ndume to the TGF under strict conditions to 
ensure his health and well-being. One of those conditions, contained in the binding contract 
between TGF and CZBG, is that after Koko’s death Ndume would be transferred to an 
institution designated by the AZA’s Gorilla SSP—an independent science-based organization 
dedicated to the health, safety, well-being, and preservation of gorilla populations. This is not a 
new development. TGF has known about it for years and agreed to in writing.   
 
As the governing organization for individual gorillas within their North American operations, 
including Ndume specifically, the AZA and SSP have recommended that Ndume be transferred 
back to CZBG to live with the gorilla population there, which is consistent with the loan 
agreement.  As the owning institution of Ndume, CZBG has approved the recommendation.  
 
We have tried to work cooperatively with you for many years. As we have done since the start 
of our enhanced relationship concerning Ndume’s well-being in 2013, we intently listen to 
everything that you and TGF share. Many times, we have agreed and helped you with your 
concerns such as allowing Ndume to remain at TGF to be near Koko and to serve as 
psychological support for her rather than leave her in total isolation from other gorillas. To be 
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near and/or with other gorillas is a foundational, natural-history-proven and unarguably basic 
need for all gorillas.  We have provided some clarification here for some of the notions you 
have offered and some other relevant facts that you may find helpful in the compliance we 
require for TGF to relocate Ndume to CZBG posthaste.  
 
Ndume History prior to TGF 
 
Ndume’s formative years at CZBG consisted of constant socialization. He grew up in a four-
member peer group from birth and later was joined by a number of other adult conspecifics. He 
is a highly social individual who maintained a great relationship with all of his caregivers and 
conspecifics. He was later recommended by the SSP for transfer to the Brookfield Zoo with a 
breeding recommendation. He integrated into this new gorilla family group very well having 
developed savvy social skills prior and even sired multiple offspring. While there he developed a 
throwing behavior that warranted his return to CZBG. His transfer back to CZBG was not due to 
any gorilla social issues, problems with keeper staff or other stressors with guests at all. 
Throwing behaviors in apes is an attention-grabbing behavior meant to elicit a positive 
reinforcement of some kind from the targeted person.  
 
Back in CZBG, Ndume had no socialization opportunities as all of the females were related to 
him and in breeding situations. Although he was doing well at CZBG living near and in view of 
other gorillas, it was considered a better option to transfer him to TGF, so he could have social 
companionship with Koko and a little more space and for no other reasons than that.  
 
Your letter suggests that Ndume’s age is a factor in considering a move, but he has long-lived 
relations, including his father Ramses who is currently still alive at age 47, 10 years older than 
Ndume, his aunt Samantha who is 48 and his aunt Gigi who is 46.  Ndume’s mother Rosie lived 
to be 45. 
 
SSP Gorilla Transfer Statistics 
 
The following SSP transfer facts demonstrate that:  

- There have been 150 gorilla transfers since 2007 with no complications or transfer related 
deaths. 

- 4 males and 7 female gorillas above the age of 35 have been successfully transferred since 2007.  
The oldest male being 37 and the oldest female being 42. 

- One of the oldest males was transferred at age 45 in 2004 and lived to 52.    

No transfer is without risk. However, best practices will be implemented in this transfer.  We 
hope this information will alleviate some of your concerns about Ndume’s imminent transfer.  
 
The far bigger concern for Ndume’s well-being is his isolation from other gorillas, which you are 
exacerbating to his detriment. Every day that goes by without immediate and full cooperation 
from TGF with CZBG/SSP/AZA on Ndume’s transfer preparation plans is another day that, 

o Ndume is living in isolation away from other gorillas. 
o Ndume is living in conditions not meeting CZBG/SSP/AZA’s comprehensive and 

unparalleled standards and regulation.  
o Ndume doesn’t have access to CZBG’s fulltime veterinary care staff.  
o Ndume’s short-term and long-term welfare are jeopardized.  
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o Ndume’s psychological and subsequent physical wellbeing are compromised (as is 
evident by the concerning behavior account in your letter from Sept 18, 2018).  

CZBG/SSP have had numerous conversations with TGF, via email, phone and in-person, 
regarding Ndume’s well-being since 2013 and have listened to TGF’s concerns with 
understanding, cooperation, answers and solutions. CZBG/SSP have supported and defended 
TGF when concerned and organized individuals not associated with CZBG/SSP/AZA put forth 
accounts claiming that Ndume was not receiving quality care at TGF, or that TGF was misleading 
their followers about its operation to generate revenue at the expense of Ndume, never truly 
intending to cooperate with Ndume’s transfer to an AZA facility upon Koko’s death. We harbor 
no ill-will toward you or TGF, but we are now very concerned that you no longer are putting 
Ndume’s well-being first. 
 
The recommendation to transfer Ndume was based on a preponderance of support and 
expertise from CZBG/SSP/AZA professional gorilla care givers/managers/scientists/vets 
thoroughly considering facts related to gorillas as a species and Ndume as an individual.  
Anything less than full cooperation with Ndume’s transfer would indicate that TGF is not 
honoring the good faith effort CZBG/SSP/AZA made to ensure Koko’s welfare in her final years 
by permitting Ndume to remain at TGF and would be a violation of the loan agreement made in 
2015 between CZBG and TGF.   
 
It is in Ndume’s best interest that CZBG and TFG immediately resume 
focused, methodical and positive action steps towards his transfer 
logistics. We are happy to pick right back up with the previous, 
cooperative action steps that had been initiated.  However, we need 
your clear agreement and compliance with the following plan including 
the crucial dates noted. Delay of any steps will not change the 
mandatory shipment date indicated.   
 
The plan is the same we had been working towards prior and is as follows: 
 

• TGF will invite and allow Ron Evans from CZBG and Sean Stoddard from A-Z Construction 
access to the Gorilla Foundation (TGF) and Ndume’s facility to work on the details for 
installing a crate to facilitate crate training. This visit needs to occur Oct 2-3, 2018. Sean will 
plan to start the installation with a goal of the second week of October 2018.  

• During this period, a CZBG gorilla keeper will also visit to spend time chatting with your 
keeper staff about Ndume’s husbandry, diet, enrichment, training and personality. Ron’s 
numerous visits to TGF and with Ndume and the regular reports sent on his husbandry have 
more than supplied an excellent understanding and background.    

• Also, during this period, a CZBG facilities staff member will visit to better understand the 
layout of TGF’s facility and the plan for the crate installation. This will be helpful for the 
eventual crate removal with Ndume for transfer. This person will be critical on the day of 
the transfer to augment a smooth operation. 

• Simultaneous to crate training for Ndume, hand injection training while in his bedroom 
trailer will need to be done.  This will ensure that we have two options for facilitating his 

Case 3:18-cv-06529-RS   Document 1-8   Filed 10/25/18   Page 4 of 5



Cincinnati Zoo & Botanical Garden · 3400 Vine Street · Cincinnati OH · 45220 
 

transfer to the crate. They are not mutually exclusive options and can be easily done at the 
same time.  This way Ndume can feel good about the crate even if we see that a hand 
injection with light sedative is the better method. We have already connected the CZBG vet 
with the TGF vet and they can discuss the proper drug and amount for the sedation. 

• CZBG has already run through the crate training steps over phone with Christa Nunes of TGF 
and will augment this with further consultation.  TGF already does hand injection with 
Ndume but CZBG will also consult on this as well. 

• CZBG will be willing to come out to help supervise this training if the invitation is extended 
and can offer support from other experts including former TGF Ndume keepers who are 
happy to help. Daily updates on his progress with crate training and hand injection will be 
required.  

• Ndume’s transfer to CZBG will be scheduled for the first week of November 2018 with the 
airline.  Once the final date is confirmed CZBG will work with TGF to formulate the detailed 
schedule of events that will occur leading up to that departure time.  

• As already stated TGF staff are invited and encouraged to accompany Ndume with CZBG 
along the route between TGF and CZBG and are welcome to spend time working with him 
and or staff for a period of time after his arrival.   

Please confirm that you accept the above plan, will immediately reengage cooperative 
action steps towards this plan and that you are specifically committed to the stated dates of 
a visit from CZBG staff and A-Z staff Oct 2-3, 2018 and the transfer period of Ndume to 
CZBG during the first week of November 2018. Please confirm to CZBG and the Gorilla SSP 
by September 28, 2018.   

 
Sincerely, 

 

 

 
Ron Evans 
Curator of Primates 
Cincinnati Zoo & Botanical Garden 
3400 Vine Street | Cincinnati, OH 45220 
 
 

 
 
 
 
 
Kristen E. Lukas, Ph.D. 
Chair, Gorilla Species Survival Plan, AZA 
Director of Conservation & Science 
Cleveland Metroparks Zoo 
3900 Wildlife Way | Cleveland, OH  44109 
 

cc:   Gary Stanley, Christa Nunes, Bob Lessnau, Thane Maynard, Dan Ashe 
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September 28, 2018 

Ronald Evans Kristen Lukas, PhD, Chair, Gorilla SSP 
Cincinnati Zoo & Botanical Gardens (CZBG) Cleveland Metroparks Zoo 
3400 Vine Street  4200 Wildlife Way
Cincinnati OH 45220 Cleveland, OH 44118 

Dear Ron and Kristen, 

Thank you for your letter of 9/26/2018 in response to our letter of 9/18/2018.  However, 
we are concerned that we may be talking past each other.  Specifically, we would very 
much appreciate your responses to several of our re-stated concerns, below.  We would 
like to have a collaborative dialogue about the important issues dividing us.  We believe 
that the best way to do so is to agree on a methodology to help us determine what is in 
Ndume’s best interest.  As noted before, this may require the help of a professional 
mediator. 

Ndume Living with Other Gorillas:  This is stated as one of CZ/AZA’s main reasons 
for wanting to move Ndume back to the zoo.  We agree with the value of Ndume having 
additional gorilla companions and we are independently pursuing this goal (with some 
success).  However, on this important point, your letter did not indicate that Ndume 
would be living “with” other gorillas — it merely mentioned that he would be “near” other 
gorillas.  Given the current gorilla population at CZ, and Ndume’s age and history, we 
must assume that you agree with us, that it would most likely be infeasible for him to live 
“with” your other gorillas.    

With that issue primarily in mind, we would like to discuss your socialization plan for 
him.  If he is not able to be with other gorillas, simply being near females in a family 
group, per the natural history of male gorillas, would create frustration rather than 
comfort for him.  So, how you propose to address this issue is of considerable 
importance to Ndume, and therefore, to us. 

Sanctuary to Zoo Transfer:  We also expressed concern that this would be a 
sanctuary to zoo transfer, not a zoo to zoo transfer, so the AZA experience cited 
regarding transfers is not comparable.   This distinction is significant given your 
statement that: “There have been 150 gorilla transfers since 2007 with no complications 
or transfer-related deaths.” But, all of these transfers have been between zoos.   

Our long-term experience with Ndume in sanctuary has confirmed that the presence of 
visitors is extremely stressful for him.  As such, we would like to understand why you do 

THE GORILLA FOUNDATION 

FRANCINE P. PATTERSON, PH.D. 
President and Director of Research & Care 

RONALD COHN, PH.D. 
Vice President, Media Dir. and Treasurer Koko.org 
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not agree with us that the shock of moving him from a sanctuary to a zoo with many 
visitors would likely be extremely detrimental to his health. 

Adjustment Period:  Ndume is doing well at The Gorilla Foundation (TGF); he is happy 
and well-supported as he adjusts to life without Koko. He has been living with Koko’s 
absence for over 3 months now and remains in good health.  He is active and eating 
well.  His days include foraging, playing chase and interacting closely with caregivers for 
over 9 hours a day. Uprooting him from the home has known for 27 years and putting 
him into a zoo environment with frequent visitors will surely be damaging to his 
psychological and subsequent physical wellbeing.  Gorillas take over a year to adjust to 
even relatively minor changes in their living circumstances, exhibiting stress behaviors 
for that duration and often longer [see attached paper by Stephen Ross and Kristen 
Lukas, et al].  Moving him from his known and comfortable surroundings during this 
period will make it much more difficult for him to adjust. 

Separation Consequences:  Ndume has formed close relationships with humans 
during his 27 years at TGF, including several caregivers who have been with him this 
entire time, and these strong familial bonds and the rich aspects of enculturation are a 
large part of his social life.  Breaking close bonds between humans and non-human 
great apes has been known to have negative, indeed fatal, consequences.  Multiple 
layers of stress, as Ndume’s transfer would necessarily involve, would be devastating.  
Some of these layers include:  

— Koko’s passing 
— Separation from (human) family  
— Separation from familiar environment 
— Removal of ability to communicate (self-determination) 
— Loss of personalized care (e.g., music, reading & toilets) 
— Loss of specialized diet 

Balantidium Coli Outbreak during Transfer:  As previously expressed, we remain 
concerned that Ndume will suffer an outbreak of Balantidium coli during or following a 
transfer due to elevated stress.  Furthermore, we are concerned that by acting in haste 
to relocate him you would be overlooking your own transfer protocols.  At a minimum, 
we would hope to have discussions and collaborate with you regarding standard 
treatments prior to transfer, or procedures performed to determine if Ndume will be able 
to withstand a transfer.  These omissions have us concerned that you are, perhaps 
unwittingly, ignoring his best interests in other areas as well.  

Ndume Evaluation Team:  As Ndume’s primary caregivers for almost three decades, 
we believe it is imperative to have an evaluation team that includes TGF and AZA to 
discuss these important Ndume-specific issues — assuming we are all truly interested 
in his wellbeing as the primary goal.  

In pursuit of the best outcome for Ndume, we are willing to try to agree, if possible, on a 
methodology to work through our current differences.  If we cannot do so without 
assistance, we again suggest the use of a professional mediator, along with experts on 
both sides, to help us both insure the best possible way to truly ensure Ndume’s current 
and long-term wellbeing. 
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Sincerely, 

Penny Patterson, Ph.D. 
President and Director of Research and Care 
The Gorilla Foundation / Koko.org 
Conservation & Care through Communication 

cc: Christa Nunes, Gary Stanley,  Bob Lessnau, Thane Maynard, Dan Ashe  
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